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The environmental world has been following the dispute around 
Denver Water's expansion of the Gross Reservoir and Dam since 
several environmental groups challenged the $531 million project, 
arguing that key permits violated certain environmental laws and 
failed to account for climate change, drought and other factors. 

The resulting lawsuit, Save the Colorado v. Semonite, in the U.S. 
District Court for the District of Colorado, initially led to the project's 
permit being vacated and the dam expansion being enjoined. 

The injunction was later lifted for safety reasons, but the dispute 
remains contentious. Accordingly, the U.S. Court of Appeals for the Tenth Circuit took a 
unique approach, ordering the parties to mediate the matter in October. 

As part of its directive to mediate, the Tenth Circuit told the attorneys to consult with their 
clients and have as much settlement authority as possible. While many state courts and 
federal trial courts include mediation as a necessary step in the litigation process, it is more 
unusual for a federal appellate court to direct parties to mediate. 

The Tenth Circuit's directive is a good reminder that mediation can be an ideal way to 
circumvent years of litigation and the associated excessive costs of briefings, experts and 
prolonged discovery, while focusing on the parties' objectives, especially in complex 
environmental matters. Not all mediation is effective, though. 

Successful environmental mediation should be both streamlined and intentional. Here are 
six suggestions that can bring even the most adversarial parties to resolution. 

Data should drive the process. 

Start with an assessment of available data, and work with the mediator to identify the 
disclosure of relevant data under appropriate confidentiality protocols. 

This exchange of information is intended to allow both sides, and the mediator, to fully 
evaluate the matter, including the strengths and weaknesses of the parties' own positions. 
This is less an exchange of advocacy briefings than an exchange of concrete information 
relevant to the underlying issues. 

When conducting this data evaluation, parties should not focus only on their best-case 
scenario. Instead, they should map out the best, worst and most likely cases based on the 
information available, so that mediation can be approached with a reasonable, well-
informed foundation. 

Creativity is king — or queen. 

Consider creative alternatives that do not involve a straight payment to the other side — or, 
as in the case of the Denver dam, a complete win for one side. 

For example, in a complex long-term remediation project, consider the use of a monitored 

Heidi Friedman 

Reprinted with permission of Law360



escrow account that will allow for more control and oversight during the remediation 
project. Establishing deadlines and milestones that trigger the distribution of funds can 
provide parties with confidence and assurance. 
 
Alternatively, when it comes to citizen suits or environmental group claims, supplemental 
environmental projects or donations to organizations that support relevant causes can often 
close a gap among parties. 
 
In the scenario where a landowner is fighting access or an environmental covenant, the 
delta may be achieved by an agreement to construct a parking lot, or through the use of 
other tools that may enhance a business after the remediation work is completed on-site. 
The key is to understand what is truly important to each side at the outset. 
 
Include technical experts. 
 
Environmental cases often involve highly technical matters. Cases like the one in Colorado 
may involve extensive analysis of water availability and flow, for example. 
 
A remediation project might require a deep understanding of groundwater depth, vapor 
evaluations and even exposure scenarios. Thus, including environmental consultants or 
other experts in the mediation process can educate both the mediator and the other parties. 
 
But this does not mean you need to submit huge expert reports or other time-intensive 
materials. Consider a streamlined questioning process or a key topic submittal limited to a 
few pages. Retaining a neutral consultant to assist the mediator may also bring parties 
together. 
 
Don't forget the regulators. 
 
As the final decision-makers, the U.S. Environmental Protection Agency and state agencies 
are often the parties truly driving environmental matters. Thus, a plaintiff and defendant 
may reach a resolution that the EPA will not approve or allow the parties to implement. 
 
Including the relevant agencies in portions of the mediation process will prevent such 
hurdles and allow the parties to reach a compromise that will be implemented without issue. 
 
Include the clients. 
 
Mandating that key decision-makers attend the mediation is essential to resolution. A client 
hearing directly from the other side, or from the mediator, may make a difference in 
allowing a firm position to loosen a bit. 
 
A strong attorney may identify risks, but that person is still an advocate. Thus, the 
neutrality of the mediator may allow the client to hear a different perspective, enabling a 
more direct path to settlement. 
 
Don't leave the room without a term sheet. 
 
Once a settlement is reached, working with the mediator to finalize a term sheet prior to the 
close of mediation is essential. 
 
While drafting a full settlement agreement is less than realistic, the term sheet can lay out 
the key points that bring the deal together for both sides, and set a strict deadline to 



exchange drafts of a settlement agreement. Deals that are not codified in writing fall apart 
when parties leave the mediator's office. 
 
Conclusion 
 
While it is impossible to know exactly why the Tenth Circuit ordered mediation related to the 
Gross Reservoir and Dam, it is highly likely that timing played a key role. The city and 
county of Denver had regularly explained the urgency of the issue — yet litigation can take 
years if not longer. 
 
Seeing a circuit court endorse the mediation process is an excellent reminder that stepping 
off the litigation track may be the right path. While many folks feel like they need to have 
their day in court, most environmental matters can be resolved through mediation without 
structuring the mediation like a trial. 
 
The goal is to save money, save time and reach a settlement. A strong mediator can get the 
parties to that goal efficiently and effectively. 
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