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Unlocking value in commercial contracts

Prioritizing strong practices will fortify the backbone of any organization
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When you joined Thompson
Hine after being a general
counsel, why did you choose
to focus on commercial
contracts versus other legal
practice areas?

As a general counsel, I handled
matters in multiple practice areas,
including employment law,
intellectual property, corporate
mergers and acquisitions, privacy law
and commercial contracts. While
each of these areas is critical, I
realized that commercial contracts
truly touch every facet of an
organization and are closely tied to
innovation and growth. From
contributing to cash flow processes to
specifying how vendors provide
services or products to determining
how internal teams are structured
and staffed to meet customer
commitments, each commercial
contract, and each provision within a
contract, has a direct impact on the
business.

Explain the impact
commercial contracts can
have on other legal practice
areas.

Commercial contracting practices
can strongly impact litigation
outcomes. For instance, a carefully
drafted limitation of liability clause
can restrict a litigant’s ability to
obtain significant damages unless
they can meet a contractually
agreed-upon higher standard.
Well-drafted indemnification
provisions can require counterparties
to cover litigation costs and resulting
damages in the negotiated covered
scenarios. A detailed statement of
work can provide significant benefits
with respect to litigation: carefully
defining agreed-upon tasks,
deliverables, assumptions and pricing
structures at the beginning of the
relationship leaves less room for
interpretation later.
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Julie Honor has a robust
commercial contracting practice,
where she advises clients on all
types of agreements and
business processes. She also
counsels companies on the
development and use of Al,
including advising on building
and fraining Al software models,
as well as draffing internall
policies.

Honor explains how she chose
this area of law and how
leveraging commercial contracts
can drive growth, add value, and
strengthen your business. Often
overlooked, commercial
contracts are fundamental to
every company. This informative
Q&A explores the steps you can
take to unlock their value.

The provisions in a commercial
contract can also dramatically impact
the risk profile and complexity of a
merger or acquisition during the due
diligence process. For example,
multiple customer contracts
containing broad uncapped liability
and indemnification obligations
present a higher chance of risk for the
buying organization if those contracts
are assumed through the transaction.
Commercial contracts can also affect
integration efforts, especially on the
vendor/supply side, where including
flexibility in the commercial
relationship generally — or triggered
upon an M&A event — can help
avoid duplicate expenses and
overlapping vendor relationships.

How can companies get
more strategic value out of
their commercial contracts?
A company’s standard terms and
conditions and playbooks are at the
core of successful commercial
contracting.

A diligent practice ensures that the
organization’s standard terms and
conditions evolve with business
operations and the company’s risk
profile. Contract templates should
be regularly reviewed (at least
annually) and updated to reflect
innovation that results in new or
revised products, services, business
strategies, risks, changing
marketplaces, and legislation.

In addition to robust templates,
maintaining a commercial
contracting playbook (for customer
and vendor relationships) provides
flexibility to quickly negotiate
standard terms and conditions and/
or to work off a counterparty’s paper
while mitigating risk.

Strong templates, playbooks and
contracting processes will enable

companies to reduce time to close
revenue-generating contracts while
maintaining appropriate risk
protections for the organization.

Once contracts are signed, establish
clear procedures for storing them
and assign responsibility for
monitoring obligations and
deadlines. Although this sounds
simple, it is an often-overlooked
area that, when well executed, can
drive process efficiencies, mitigate
risks and provide cost savings. (It is
quite common to discover multiple
contracts with the same vendor that
specify different pricing or terms.)
Also, in my experience, identifying
contracts that deviate “just this
time” helps prevent accumulating
unfavorable terms and guides
decisions to mitigate risk beyond
contracts, such as securing
appropriate insurance programs or
developing new commercial
processes.

How can a contract dispute
affect the commercial
contracting practice?

While businesses and lawyers strive
to cover as many nuances as
possible in negotiations, not all

scenarios can be foreseen. Soured
customer or vendor relationships
can lead to disputes, and it’s critical
to analyze whether provisions in
templates or positions in playbooks
need to be added, strengthened,
loosened or removed to prevent
similar future disputes.
Additionally, disputes can reveal
drafting and business process
improvements needed to mitigate
against future issues.

Real-world experiences enable
companies to continuously refine
their contracting practices. As
companies navigate negotiations
and consider contract interpretation
questions, the templates, playbooks
and processes must evolve to
incorporate lessons learned.

If readers walk away with
one key message, what
would it be?

Commercial contracts can make or
break a business. While parties aim to
sign a contract and never reference it
again, issues can arise in any
relationship. Prioritizing strong
commercial contracting practices will
fortify the backbone of any
organization. Structuring contracts that
support growth and innovation, align
with the company’s risk profile and
protect against potential disputes will
yield significant returns on investment.
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