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BUSINESS PERSPECTIVES

Higher for Longer

By Frank D. Chaiken, Practice Group Leader, Corporate Transactions & Securities

In this edition we continue our coverage of the Corporate Transparency Act, with three articles
covering the legal implications for a wide range of businesses. We also discuss the sea change in
the treatment of college athletes under new NCAA “name, image, and likeness” compensation
rules, business certification options for companies interested in pursuing contracts with federal,
state or private sector contracting authorities, and the impact of new messaging technologies on
government enforcement regimes.

There are a lot of other topics we could have written about, that have major impacts on our clients’
businesses, finances, and transactional strategies. It is a presidential election year in the United
States, wars are raging in various places around the world, and interest rates have recovered from
their record lows following the 2008 financial crisis and the COVID-19 pandemic, including the
unwinding of unprecedented negative interest rate regimes in several major economies.

That last point certainly has had an outsized impact on our work as corporate transactional and
finance lawyers. Generally, we have seen continued strong activity in our M&A and capital
markets financing practices over the past several years, during the era of ultralow rates. After a
banner year in 2022, followed by a mild downturn in early 2023, especially in more rate-sensitive
areas, activity seems to be picking up again as we head further into the presidential year of 2024.




BUSINESS LAW UPDATE

March 2024

The subjects of interest rates and government monetary
policy are deeply complex, and probably not best
addressed in this column. It is a truism that the current
level of rates reflects the current complex state of the
world in 2024.

What is driving this pickup in activity, as interest rates
appear set to remain “higher for longer” according to
many observers? In historical terms, current rates in the
range of 5% are not unusually high. Investors as well as
buyers and sellers in the M&A market seem to have
adjusted their rate expectations and corresponding
valuations to the new interest rate regime. The
underlying motives driving transactions remain
constant, such as generational ownership transitions,
capital demands to support growth, and opportunities
presented by exciting new technologies and business
models.

Basically, life goes on, as people are getting used to
higher rates. Continued higher rates certainly will
benefit savers, retirees, pensioners, and others who
rely on fixed income returns. They also represent a
perhaps welcome sign of a return to normalcy in the
financial and capital markets. One thing is certain: The
clients and businesses we serve, as always, are finding
ways to adapt and thrive in the current environment.

Happy reading.

Frank Chaiken leads the firm’s highly regarded
Corporate Transactions & Securities practice, which
comprises more than 100 professionals who represent
clients of all sizes across virtually every industry. If you
have questions or would like to share your thoughts,
please contact Frank at 312.998.4249 or
Frank.Chaiken@ ThompsonHine.com.
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CORPORATE TRANSPARENCY ACT

CTA Requirements and Deadlines Remain Despite Recent Constitutional Challenge

By Shelbie Harvey and Ashley A. Weyenberg

On March 1, 2024, Judge Liles Burke of the U.S.
District Court for the Northern District of Alabama
issued a decision in National Small Business United
d/b/a National Small Business Association v. Yellen
(Case No. 5:22-cv-1448-LCB) stating that the Corporate
Transparency Act (the CTA) is unconstitutional. In
response to some reports calling this decision the
“death” of the CTA, we wanted to provide an update on
the status of the matter in our view.

On November 15, 2022, the National Small Business
Association and an individual small business owner
filed a lawsuit in the Northern District of Alabama
challenging the constitutionality of the CTA. The
plaintiffs sought an injunction against implementing the
CTA, specifically its beneficial ownership reporting
requirements. Ultimately, the court determined that
motions for summary judgment would resolve the
matter.

On March 1, 2024, the court granted the plaintiffs’
motion for summary judgment, stating that the CTA is
unconstitutional because it sits outside Congress’
power to legislate. The decision specifically refutes the
government’s justification of the CTA as an appropriate
exercise of Congress’ powers overregulating foreign
affairs, commerce and taxes.

The court issued an injunction against the
application of the CTA only as to the plaintiffs
involved in the case. There is no national injunction
and the CTA remains in force. Therefore, all non-
exempt reporting companies and related persons
must continue to comply.

This ruling represents the perspective of a single court’s
opinion, and we anticipate that it will undergo an
appeal. As more aggrieved individuals no doubt file
similar cases in other jurisdictions, we will continue to
monitor the situation.

However, currently, we do not view the recent decision
to be the “death” of the CTA. We will continue to advise
clients to comply with the law and, as such, remain
available to assist with providing legal analysis on CTA
matters.

You can view a summary of key CTA requirements,
deadlines and penalties here: “Federal Corporate
Transparency Act Takes Effect January 1; Some States

Following Suit.”

Please contact Shelbie Harvey or Ashley Weyenberg
with any questions.
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CTA, ERA, SEC - Oh My! Balancing Disconnected Regulatory Schemas in Venture Capital

By Lindsay Karas Stencel and Jacob J. Denham

“The left hand never knows what the right hand is
doing!” is a common metaphor used to describe
policies, procedures, or actions that conflict with each
other inside the same organization.

With the Corporate Transparency Act (CTA) becoming
effective around the same time as the Securities and
Exchange Commission (SEC) implements a new
enforcement regime around exempt reporting advisers
(ERA), those in the venture capital field have a front-
row seat to the left hand and right hand playing different
tunes on the same legislative piano.

On the left hand, we have the Corporate
Transparency Act.

On January 1, 2024, the CTA went into effect, aiming
“to curb illicit finance” by forcing government registration
of businesses of a certain size and criteria. The CTA
seeks to accomplish its goal by requiring companies to
report who their beneficial owners are, as well as other
structural details. The logic is clear: If companies must
report their beneficial owners, illicit financiers cannot
hide their dealings behind multiple corporate layers.
Those hiding millions of dollars will have their
metaphorical rocks uplifted and searched under.

Perhaps because the government understood that
requiring every single entity to report such information
put an unfair weight on certain businesses, the CTA
exempts 23 types of companies from reporting their
beneficial owners, including those operating in fields
that are already highly regulated.

One exempted business type includes venture capital
fund advisers (and their funds), provided they register
with the SEC via FINRA.

Enter the right hand, where we have the SEC’s new
exempt reporting adviser enforcement regime.

Exempt reporting advisers exist at two levels: State and
Federal. Currently, ERAs may only file as Federal
(SEC) ERAs if their funds have over $25 million in

! Credit to Chris Harvey for the simplified version of this email on his blog,
Law of VC.

assets under management (AUM). Funds with less than
$25 million in AUM may only register as State ERAs
unless they have investors from more than 15 states.

Previously, the SEC by and large allowed advisers with
less than $25 million in AUM to file as Federal ERAs
regardless of not meeting the $25 million minimum. A
few months ago, however, the SEC started emailing
ERAs that did not meet the threshold some version of
the following:

Based on your latest Form ADV filing, it does not
appear your firm is eligible to report as an SEC
exempt reporting adviser (ERA) because you are
not eligible to register with the SEC, primarily
because ... you report that you are managing less
than $25 million in private fund gross
assets/regulatory assets under management. You
further do not qualify for registration under specific
exemptions that would allow you to operate without
SEC registration, such as being a multi-state
adviser or a related adviser under certain SEC
rules. Please submit a final report with the SEC
to terminate your reporting as an SEC ERA."

This message effectively states that if an adviser does
not meet the threshold, the SEC will no longer let it
register as a Federal ERA.

How the “Hands” Conflict and Who Is Affected

As mentioned above, the architects of the CTA did not
see the value of having businesses in highly regulated
industries (like venture capital) be subject to further
reporting requirements. However, for a venture capital
fund adviser to be relieved of the burden of CTA
reporting, they must be registered with the SEC as an
ERA. But, with the new enforcement regime, those with
under $25 million in AUM, absent very limited
exceptions, cannot register with the SEC as an ERA.

This conflict creates a paradox that is the opposite
result of that intended by the CTA. The funds that can
least afford the additional cost burden of CTA reporting



https://lawofvc.substack.com/p/vc-funds-regulatory-playbook-law
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may be the only size venture capital funds required to
do so, while the large funds have no such burden.
Instead of “curbing illicit finance” in the venture capital
field, the CTA and SEC’s hands are pushing down on
the little funds and combining to curb the very financing
that creates jobs, new industry and tax dollars for the
country.

Moving Forward

As emerging and smaller funds fight to keep traditional
administrative costs low, the New Ventures team at

Thompson Hine is in constant contact with the SEC
regarding its interpretation of the ERA rules and their
interplay with the CTA. Similarly, our CTA Task Force is
keeping an eye on the recent rulings out of state and
federal district courts challenging the constitutionality of
the CTA in the first place. We will provide updates as
more clarity surrounding these issues emerges.

If you have any questions or have received an email
like the above from the SEC, please contact Lindsay
Karas Stencel or Jake Denham.

UPCOMING EVENTS

Tuesday, April 9| 9:15 - 11:30 a.m. ET | Virtual and In Person
Government Contracting Perspectives — Workshop One: Considerations When Forming Your Business and Entering the

Government Procurement Market

Please join us for a workshop designed to guide companies, economic development officials and individuals interested in pursuing
procurement opportunities with the federal government. Topics will include:

o Overview of the federal government’s acquisition process
Strategic teaming for early success in the federal marketplace

(]
e Small business certification programs
e Common compliance issues for new contractors

Wednesday, April 10 | 10:00 - 10:45 a.m. ET | Virtual

Investment Management Coffee Chat Webinar Series - Interviewing for a Board Seat

This final installment of our series will focus on how to secure a board seat through the interview process. In this interactive session,
we will equip you with essential insights and practical tips for navigating the board interview process with confidence.

Thursday, April 11 | Noon -1 p.m. ET | Virtual
Hot Topics in Hiring

Please join members of Thompson Hine’s Labor & Employment group to explore some of the latest trends and developments

related to hiring practices. Topics will include:

e Show Me the Money! — Pay transparency laws and the hiring process
e Thank You, Mr. Robot — Artificial intelligence in recruitment and hiring
e Unchecking the Box — Restrictions on pre-employment inquiries and testing

Thursday, April 11 | 2 - 3 p.m. ET | Virtual
ESOP Annual Checklist

It’s time to pull out the checklist and give ESOPs and ESOP-owned corporations the spring cleaning they deserve. Join us for an
informative webinar designed to refresh your knowledge of the fundamentals of maintaining ESOPs on an annual basis and explore
key considerations that should remain top of mind for ESOP-owned corporations in 2024 and beyond.

Wednesday, April 17 | 4 - 5:30 p.m. ET | In Person

Startups Streamlined - Navigating Cleveland’s Thriving Startup Ecosystem

In this session, we’ll delve into the entrepreneurial landscape of Cleveland, uncover the opportunities and dynamics driving
Cleveland’s thriving startup ecosystem and explore its potential for growth and innovation. Additionally, we’ll explore crucial topics,
including venture debt, tax implications such as QSBS 1202b taxation for C corporations and the employment challenges that

startups commonly face.
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CTA Compliance for Employee Stock Ownership Plans

By Kelsey Mehaffie and David Whaley

The Corporate Transparency Act (CTA), enacted in
2021, aims to enhance transparency in entity structures
and ownership to combat money laundering, tax fraud,
and other illicit activities. It requires certain business
entities to disclose information about their beneficial
owners, helping law enforcement detect and prevent
misconduct through business entities. Beneficial
ownership reporting requirements to the Financial
Crimes Enforcement Network of the Department of the
Treasury (FINCEN) under the CTA became effective
January 1, 2024. For entities formed before January 1,
2024 that are not otherwise exempt from the CTA,
beneficial ownership reporting is due on January 1,
2025." For entities formed between January 1, 2024
and December 31, 2024 that are not otherwise exempt
from the CTA, beneficial ownership reporting is due
within 90 days of formation.? For entities formed
January 1, 2025 or later, beneficial ownership reporting
is due within 30 days of formation.3 While many entities
will fall under exemptions from reporting, we anticipate
that many ESOP-owned corporations will not. Thus,
ESOP-owned corporations should evaluate whether
they are subject to the reporting requirement to FinCEN
under the CTA.

What is an ESOP and how may the corporate
structure of an ESOP-owned entity be unique?

An employee stock ownership plan (ESOP) is a
company-paid retirement benefit that primarily invests in
stock of the employer. An ESOP is designed to
primarily hold corporate stock, so an ESOP-owned
company must be a corporation (as opposed to a
limited liability company, for example).* You might hear
ESOP-owned corporations referred to as “employee
owned”; however, the actual shareholder of an ESOP-
owned corporation is the ESOP Trust, which holds the
shares of the corporation on behalf of the plan
participants. Many entities desiring to sell to an ESOP
put in place a holding company structure prior to selling
to an ESOP. This may be because, for example, (a) the

131 CFR § 1010.380(a)(1)(iii).
231 CFR § 1010.380(a)(1)(i)(A).
331 CFR § 1010.380(a)(1)(i)(B).
426 U.S. Code § 409(1)(1).

531 CFR § 1010.380(c)(2)(xxi).

entity was initially formed as a limited liability company
(which may not be owned by an ESOP), or (ii) as a part
of the ESOP transaction, several entities with
commonality of ownership were brought under one
holding corporation so that the entire business could be
sold to the ESOP. Alternatively, many ESOP-owned
corporations move to a holding company structure to
facilitate acquisitions following the formation of the
ESOP.

What about the ESOP holding company structure
could make an ESOP-owned corporation ineligible
for CTA exemptions?

There are several exemptions to CTA reporting
obligations, and this article does not attempt to
summarize all of them. However, an exemption that
may be very common among privately owned
companies is the large operating company exemption. If
an entity meets all of the following criteria, it will be
exempt from CTA reporting obligations: (a) employs
more than 20 employees on a full-time basis in the
United States, (b) filed in the previous year a federal
income tax return in the United States demonstrating
more than $5 million in gross receipts or sales,
including gross receipts and sales of entities owned by
the entity, and (c) has an operating presence at a
physical office in the United States.5 Because ESOP-
owned corporations have a holding company structure
where the entity directly owned by the ESOP houses
nothing other than sponsorship of the ESOP, many will
not meet this exemption, for example, if the holding
company does not have at least 20 employees.

If determined to be ineligible for an exemption, how
should an ESOP-owned corporation report
beneficial ownership?

If no other exemption applies, then the ESOP-owned
corporation will be required to report beneficial
ownership (among other items) to FinCEN. Beneficial
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ownership analysis for purposes of the CTA must be
conducted on a case-by-case basis, and this article only
attempts to provide some key considerations specific to
ESOP-owned holding corporations. A beneficial owner
is an individual who exercises substantial control over
the entity (which includes CEO, president, CFO, COO,
general counsel, and others performing similar
functions regardless of title and members of the board
of directors) or owns or controls 25% or more of the
ownership interest of the entity (including warrants).®

For corporations that are owned 25% or more by an
ESOP, the trustee of the ESOP Trust is likely a
beneficial owner for CTA reporting purposes. Issuance
of interest-replacement warrants to selling shareholders
in the sale of shares to an ESOP is very common, and
such selling shareholders may also be considered
beneficial owners if they were issued more than 25% of
the fully diluted equity of the entity in the form of
warrants, and such selling shareholders should
consider allocation of shares to their participant
accounts in the ESOP as well. Unless there are very
few employees of the participating employers in the
ESORP, it is unlikely that any individual plan participant
would own more than 25% of the allocated shares of an

631 CFR § 1010.380(d).
731 CFR § 1010.380(b).

ESOP solely through the plan, so it's probable that
individual ESOP participants are not subject to
beneficial ownership reporting (unless they exert control
over the entity in some other way, such as holding an
officer or director position or if they hold warrants or
some other ownership interest in the entity). With
respect to each beneficial owner, the corporation must
report the name, date of birth, address, and unique
identifying number from an acceptable document (e.g.,
driver’s license) or such beneficial owner’s unique
FinCEN identification number.”

The above are only the initial, high-level questions to
consider regarding CTA compliance for ESOP-owned
corporations, and ESOP-owned corporations should
reach out to legal counsel for guidance on beneficial
ownership analysis based on their particular
circumstances. For more information about the
Corporate Transparency Act generally, see “Federal
Corporate Transparency Act Takes Effect January 1;
Some States Following Suit.” Visit our website for more
information about our ESOP Services.

Please contact Kelsey Mehaffie or David Whaley with
any questions.
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NEW VENTURES

Entering the World of Business Certification

S i

By Jasmin Hurley, Andrés M. Vera and Lindsay Karas Stencel

According to the U.S. Small Business Administration
(SBA), in fiscal year 2022 the federal government paid
nearly $163 billion to small business prime contractors
and another $79 billion to small business
subcontractors. At the state level, Ohio paid nearly
$350 million to Minority Business Enterprise (MBE)
certified companies in fiscal year 2023. Yet merely
being a small or minority-owned business is not enough
to access these opportunities. Contracting authorities
increasingly require companies to hold specific
business certifications in order to pursue certain
opportunities.

General Requirements for Certification
Programs

Regardless of the authority, certification programs on
the federal, state/municipal, and private sector level
contain many similar eligibility requirements.

Ownership and Control

A fundamental element of most certification programs is
who owns and controls the business. These programs
require at least 51% ownership and control by a U.S.
citizen who is member of a particular demographic
group, such as socially disadvantaged people,
economically disadvantaged people, women, LGBTQ+
people, or veterans. Eligible owners must demonstrate
their membership in such demographic groups, as well
as the required ownership of equity in the company.
Further, they must also exert control over both the daily
operations and the long-term decision making of the
business. Additionally, certifying authorities require
submission of the resumes of eligible owners to
evaluate their relevant experience in their industries; a

question of control may arise where an eligible owner
has little to no experience in that industry.

Small Business Status

For SBA programs, an eligible business must be
“small.” Since the definition of “small” is subjective and
differs between industries, the SBA has developed “size
standards,” which set certain limits on the size of a
business depending on its primary North American
Industry Classification System (NAICS) code. Size
standards are regularly updated to keep up with
inflation and other market changes.

SBA’s size standards are usually based on the five-year
average annual “receipts” of a business, adjusted for
certain exclusions permitted under SBA rules. Size
standards in other industries, particularly in the energy,
research and development, and manufacturing sectors,
are based on the average number of employees the
business had over the prior 24 months.

Socially Disadvantaged/Minority

Certain certification programs are intended for owners
who are socially disadvantaged. “Socially
disadvantaged” individuals are those who have been
subjected to bias within American society because of
their identities as members of certain groups and
without regard to their individual qualities. Generally,
individuals are considered to be socially disadvantaged
if they identify as members of certain racial and ethnic
groups, such as Asian Indian Americans, Asian Pacific
Americans, Black Americans, Hispanic Americans or
Native Americans, or, in some programs, if they have
chronic physical or mental disabilities or have had long-
term residences outside of mainstream American
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society. Eligible owners must be able to demonstrate
they are at least a 25% member of a socially
disadvantaged/minority group.

In relation only to the SBA’s 8(a) program (see more
about 8(a) below), a court decision last year prohibits
the SBA from presuming members of the above groups
are socially disadvantaged. Eligible owners must submit
narratives that establish their social disadvantage as
part of their 8(a) applications, and current 8(a) program
participants that previously relied on the presumption of
social disadvantage must submit social disadvantage
narratives to re-establish eligibility.

Economically Disadvantaged

Establishing economic disadvantage is dependent upon
the certifying authority and the certification program. A
common thread amongst those programs is that
determination of such disadvantage is dependent upon
the personal tax returns of the eligible owners.

Overview of Certification Programs
Federal Certification Programs

8(a) Business Development Program: The 8(a)
Business Development Program is an SBA certification
program for small businesses owned by “socially and
economically disadvantaged” individuals. This nine-year
program offers access to contract set-asides as well as
training and technical assistance.

Eligibility requires ownership and control by a socially
and economically disadvantaged owner. “Economically
disadvantaged” is defined as having:

(1) less than $400,000 in average adjusted gross
income over the prior three years;

(2) a personal net worth of less than $850,000
(excluding, among other things, retirement accounts
and the value of the owner’s equity in the business
and in their primary residence); and

(3) less than $6.5 million in total assets (excluding
retirement accounts).

Eligible businesses must also demonstrate potential for
success. Most businesses satisfy this requirement by
establishing that they have been generating revenues in
their primary NAICS industry for the prior two years and
by having the requisite licensing and sufficient technical
and managerial expertise.

Finally, the SBA determines whether the applying
business and owner demonstrate good character by
reviewing whether the owner has been convicted of a
crime involving business integrity or is affected by
federal financial obligations, such as back taxes or
defaults on SBA loans.

Women-Owned Small Business (WOSB) &
Economically Disadvantaged Women-Owned Small
Business (EDWOSB) Program: Created to increase
contracting opportunities for women-owned businesses
in underrepresented industries, a certified business
must meet the criteria for a “small” business according
to NAICS code and the ownership and control
requirements. To be considered an EDWOSB, the
business must meet the WOSB criteria as well as the
“economically disadvantaged” criteria of the 8(a)
program.

Veteran-Owned Small Business (VOSB) & Service-
Disabled Veteran-Owned Small Business (SDVOSB)
Program: The VOSB program offers access to
contracts only with the Department of Veterans Affairs
(VA), while the SDVOSB program offers access to
opportunities across the federal government. Eligibility
requires meeting the small business criteria, as well as
the ownership and control requirements. Further,
owners must meet the definition of “veteran” in
accordance with 38 U.S.C. Section 101. Owners
identifying as “service-disabled” must be rated as such
by the VA. Finally, the SDVOSB program allows for
control of the business by the spouse or appointed
permanent caregiver of the veteran-owner should the
owner become unable to manage the business due to
their service-related disability.

Historically Underutilized Business Zone
(HUBZone) Program: The HUBZone certification
program is intended to increase contracting
opportunities for businesses located in, and employing
individuals residing in, economically depressed,
disaster-stricken, and historically underutilized business
zones as determined by the U.S. Census Bureau. For a
business to be eligible, it must (1) be a small business,
(2) be owned and controlled by a U.S. citizen, (3) have
a principal office located in a HUBZone, and (4) have at
least 35% of its employees residing in a HUBZone.



https://www.thompsonhine.com/insights/sba-8a-contractors-must-prepare-to-reestablish-eligibility/
https://maps.certify.sba.gov/hubzone/map#center=44.722800,-103.249700&zoom=4
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Department of Transportation (DOT) Disadvantaged
Business Enterprise (DBE) Program: The DBE
certification program focuses on federally assisted
highway, transit, airport, highway safety, and other
transportation contracts, as well as construction
projects initiated by state and local governments and
public transit and airport agencies. Obtaining DBE
certification provides reciprocity for certification in many
state-level certification programs for small and
disadvantaged businesses. An eligible business must
be:

e asmall business, which, for the purpose of Federal
Highway Administration and Federal Transit
Administration contracts, is determined by a three-
year average of annual receipts and is capped at
$30.72 million regardless of NAICS code; and

e owned and controlled by a socially and
economically disadvantaged owner.

Unlike the SBA’s 8(a) Program, social disadvantage is
presumptively established through an owner’s
membership in a disadvantaged group. Similarly, only
the owner’s personal net worth is relevant to
determining economic disadvantage, with a ceiling of
$1.32 million.

Private Sector Certification Programs

Private sector certification programs are favored by
corporate entities. These programs provide support to
certified businesses in the form of advance bidding
prospects, funding notices, and matchmaking
opportunities. Unlike the SBA programs, these
certification programs do not require that businesses
meet a size standard, allowing for larger corporations to
be certified. Further, these certifying authorities often
agree to fast-track applications received from
businesses that are already certified by another
authority.

Women’s Business Enterprise National Council
(WBENC): Eligible businesses must demonstrate that
they are owned and controlled by women. WBENC is
also an approved third-party certifying authority for the
SBA’s WOSB program.

National Veteran-Owned Business Association
(Nouba)/National Veteran Business Development
Council (NVBDC): Eligible businesses must
demonstrate ownership and control by veteran owners.

Both organizations certify veteran-owned businesses,
although NVBDC'’s certification program is the only
program that has a fast-track agreement with WBENC,
NMSDC and NGLCC.

National Minority Supplier Diversity Council
(NMSDC): Eligible businesses must demonstrate
ownership and control by an owner who is at least 25%
Black, Asian/Pacific Islander, Hispanic, or Native
American/Indigenous. NMSDC also provides a “Minority
Controlled Business” certification for those previously
minority-owned certified businesses that may no longer
meet the ownership eligibility requirement.

National LGBT Chamber of Commerce (NGLCC):
NGLCC remains the dominant authority for certification
of LGBTQ+-owned businesses in the United States and
has contracted with several states as their certifying
authority as well.

State/Municipal Level Certification Programs

Certification programs across states and municipalities
vary. The most common programs are MBE or Women
Business Enterprise (WBE) certification programs.
There may also be programs that certify businesses
owned by socially or economically disadvantaged
people or veteran-owned/veteran-friendly businesses.
The state of New Jersey is currently the only state with
its own LGBTQ+-owned business certification.

These programs are similar in their criteria for eligibility
— they require at least 51% ownership and control by a
U.S. citizen who is member of a particular demographic
group and/or is socially or economically disadvantaged.
In most instances, the programs also require that the
owners be residents of the state where applying. In
other instances, the owners do not need to be residents
of that state but must be certified business owners in
their states of residence.

Whether seeking a contract with a federal, state, or
private sector contracting authority, certification is a
worthwhile means to gain access to such contracts. In a
future article we will explore the common issues that
prevent businesses from obtaining and maintaining
certification.

Please contact Jasmin Hurley, Andrés Vera or Lindsay
Karas Stencel with any questions.
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ANTITRUST

Trouble in the Huddle — Uncertainty and Opportunity with the NCAA’s NIL Rules

By Mary Margaret A. Peebles, Elizabeth Frost Hemann and Mark R. Butscha, Jr.

The U.S. Supreme Court’s 2021 decision in National
Collegiate Athletic Association v. Alston' permanently
altered compensation rules for athletes attending and
playing at National Collegiate Athletic Association
(NCAA) member universities. The plaintiffs in Alston
argued that the NCAA’s rules restricting compensation
for athletes violated federal antitrust law, which prohibits
any “contract, combination, or conspiracy in restraint of
trade or commerce[.]” The Court in Alston noted that the
NCAA “admitted horizontal price fixing—a well-
established category of illegal conduct—in the market
for athletic services in college basketball and football
“‘where the [NCAA] exercise[s] monopoly control.” The
Court affirmed the lower courts’ findings that certain
aspects of the NCAA rules and regulations (specifically,
limits on education-related benefits) violated federal
antitrust law. Justice Kavanaugh’s concurring opinion
went even further, writing that “the NCAA’s model of
using unpaid student athletes to generate billions in
revenue for member institutions raises serious
questions,” and “it is highly questionable whether the
NCAA and its member colleges can justify not paying
student athletes a fair share of the revenues on the
circular theory that the defining characteristic of college
sports is that the colleges do not pay student athletes.”
With that, the Supreme Court kicked off a new era of
collegiate athlete compensation regarding an athlete’s
name, image and likeness (NIL). And now the NCAA is
not the sole entity attempting to regulate collegiate
athlete compensation — state legislatures have suited
up and entered the NIL game.

In response to Alston, 32 states and U.S. territories
passed NIL legislation protecting college athletes’ rights

1594 U.S. ___ (2021) (Slip Op.).

to earn NIL compensation. The state legislatures of
Arkansas, Missouri, New York, Oklahoma and Texas
passed legislation that prevents the NCAA from
enacting penalties for NIL activities permitted by state
law. Layered in with these new state laws and
regulations is an interim NCAA policy which allows
current athletes to enter NIL contracts but prohibits
NCAA collectives from using NIL contracts as a
“recruiting inducement” for prospective athletes
(referred to hereinafter as the “NIL Recruiting Rule”).
While there is no concrete definition of “collective,” the
NCAA classifies boosters as collectives, and a
collection or combination of businesses and alumni who
create business opportunities for prospective athletes
for a particular school are viewed as collectives by the
NCAA. Collectives are independent of NCAA member
institutions and are the vehicles by which an
overwhelming majority of NCAA athletes receive their
NIL compensation. The NIL Recruiting Rule prohibiting
collectives and institutions from using NIL contracts to
recruit prospective athletes, rather than current athletes,
is the subject of the pending litigation involving two of
the states that passed NIL legislation.

The State of Tennessee and the Commonwealth of
Virginia, both of which had passed legislation post-
Alston prohibiting the NCAA from interfering with
collegiate athletes’ ability to earn NIL compensation
(see Tennessee Code Section 49-7-2803 and Virginia
Code Section 23.1-408.1(B)(1)-(3)), sued the NCAA on
January 31, 2024, in Tennessee federal court seeking a
temporary restraining order and a preliminary injunction
prohibiting the NCAA from enforcing its NIL Recruiting
Rule. In their complaint, the states allege that the NIL
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Recruiting Rule amounts to an “illegal agreement to
restrain and suppress competition” in violation of federal
antitrust law. The NCAA, as it did in Alston, argues that
the NIL Recruiting Rule provides pro-competitive
benefits by protecting amateurism and promoting the
balance of academics and athletics. But the Tennessee
court, much like the Supreme Court in Alston, rejected
that argument and credited the states’ argument that
those benefits are adequately protected by less
restrictive alternatives, namely the NCAA’s current
bylaws. The court granted the states’ request for a
preliminary injunction. The injunction will remain in
place while the case is pending and prohibits the NCAA
from enforcing the NIL Recruiting Rule as well as “the
NCAA Bylaws, or any other authority to the extent such
authority prohibits student-athletes from negotiating
compensation for NIL with any third-party entity,

including but not limited to boosters or a collective of
boosters.”

The Tennessee suit is one of the first plays in the
evolving NIL contest, an opening salvo in a potentially
chaotic field where the NCAA'’s prohibitions may be
enforced in certain jurisdictions but not in others. This
uneven application could result in athletes selecting
only universities in states where the NCAA’s
prohibitions have been struck down. The Thompson
Hine Corporate team has conducted a 50-state survey
and continues to monitor legislative and litigation
developments regarding NIL regulations.

Please contact Mary Margaret Peebles, Liz Hemann or
Mark Butscha if you have any questions or would like to
learn more about NIL regulations and collectives.
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Cutting No “Slack”: Ephemeral Messaging Creates Significant Enforcement Risk

By Brian Lanciault, Matthew David Ridings and Mark R. Butscha, Jr.

Regulators and courts are cracking down on delete capabilities. Because auto-deletion is a hallmark
businesses and their employees’ use of “ephemeral’ feature of these applications, their use makes it all but
messaging—e.g., WeChat, Slack, Signal, WhatsApp, certain that some data will be destroyed, perhaps
Snapchat—to conduct business activities. The SEC and without anyone even pressing a “Delete” key. A party
CFTC have levied billions of dollars in fines against may be found to have intentionally spoliated evidence in
financial institutions that failed to preserve ephemeral bad faith simply because employees used ephemeral
messaging communications. In 2021, the FTC obtained messaging tools. However, employees at all levels,
spoliation sanctions related to the use of Signal including C-suite executives and supervisory
communications, and more recently the agency said it compliance personnel—including those charged with
may refer cases to DOJ for potential criminal enforcing firm policies prohibiting the use of “off-
prosecution when documents are not preserved. In channel” communications platforms—continue to use
January 2024, the FTC and DOJ announced a hard ephemeral messaging both for personal reasons and to
line: Document preservation obligations require engage in business-related activities. The fact that
preservation of data from ephemeral messaging employees may use these platforms for personal use
platforms and a failure to do so will be treated as also invites new risk for businesses that rely on “bring
spoliation or even criminal obstruction of justice. That is your own device” (BYOD) policies.

unsurprising given DOJ’s view that “ephemeral

messaging applications” are “designed to hide Facing the risk of stiff civil penalties or even criminal
evidence.” Indeed, the FTC has said that complying prosecution, what can businesses do to get out in front
with document preservation obligations may require of the ephemeral messaging enforcement tidal wave?

“stopping use of certain applications altogether.”
Moreover, several courts have imposed hefty discovery
sanctions in civil litigation, including dismissal of claims,
for failing to identify and preserve ephemeral
messaging data.

Assess the Risk. Businesses should assess the scope
of ephemeral messaging use within their organizations
to better understand the risks. This might take the form
of an annual assessment, surveying employees for
information on whether they use the applications (in

Given this environment, it is self-evident why their personal life or for business-related

companies need to mitigate the risks of ephemeral communications) and whether customers have
messaging. But that begs the question of how to communicated or requested communications on
mitigate, a question this article will attempt to answer, at ephemeral messaging platforms. With this assessment,
least in part. organizations can revisit their policies and procedures

and consider new or revised practices.
First, though, what is “ephemeral messaging”?

Ephemeral messaging generally refers to Evaluate Policies and Procedures. Policies and
communications applications that allow for end-to-end procedures must be clearly articulated and
encryption, disappearing messages, or short-term auto- disseminated across the organization, consistent with
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practical considerations and the organization’s appetite
for risk. For example, an organization could prohibit
employees from communicating about business other
than by firm email or firm-specified applications or
devices, or it could permit use of certain ephemeral
platforms under circumstances that are warranted
based on business needs and risk profile. If off-channel
communications are permitted, the relevant policy
should articulate the rationale and justification—DOJ
prosecutors, for example, will weigh these explanations
in considering how to proceed against a company that
has lost relevant data. One specific consideration might
be to revisit policies related to business-related
communications, including BYOD policies. BYOD
policies grew in popularity as firms confronted the
significant investment needed to supply employees with
mobile devices, but the substantial civil and criminal
risks presented by these policies may warrant a second
look at the cost of that upfront investment. BYOD
policies limit organizational control and oversight, and
the organization may not have access to the data at all.
Organizations may be stymied, especially in internal
investigations, if they need to quickly preserve
communications or data located on an uncooperative
employee’s personal device. By contrast, if the firm
owns the device and controls the software and
applications that run on it, there are technological
solutions to eliminate these risks. This is particularly
important for highly regulated industries, such as
financial services, where the relevant statutes and
regulations impose clear directives for firms to maintain
business-related records and require firms to implement
policies to ensure recordkeeping occurs.

Implementation and Training. Policies are important
but only a starting point — companies must implement
and train employees on the policies. As the settled
regulatory actions show, the mere existence of a policy
accompanied by rote annual training is unlikely to affect
employee conduct or satisfy a firm’s preservation

obligations in the eyes of conspiracy-minded regulators.
Rather, supervisory personnel and company leadership
must foster a culture of compliance by following these
policies and enforcing them in meaningful ways. This
might include quarterly training sessions and employee
attestations, as well as actively monitoring employees’
business communications and doling out appropriate
penalties for violations of the policies. Both SEC and
DOJ have rewarded firms that proactively identify and
punish individuals who violate these policies.

Data Preservation. Organizations must act swiftly to
preserve data. A party’s obligation to preserve potential
evidence (separate from regulatory requirements)
arises when the party knows or should have known that
information is relevant to litigation or a government
investigation (e.g., upon receipt of a subpoena). But
knowing when to preserve is only a first step. The
organization must understand its technology and how to
counteract features, such as auto-delete functions, that
would thwart document preservation. This means
specifically providing for the preservation of text
messages and ephemeral messages as part of a
litigation hold and taking steps to disable any deletion
features. It also means continued monitoring for
compliance with the hold.

Ephemeral messaging applications are here to stay,
and regulators are increasingly aware of potential
pitfalls and the leverage that may be gained through
company missteps. If businesses are not proactive in
understanding how ephemeral messaging affects their
organizations and implementing strategies to manage
its usage, they may well find themselves in the
uncomfortable position of defending their actions before
a court or a regulator.

Please contact Brian Lanciault, Matt Ridings or Mark
Butscha with any questions.
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