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Complying With the SEC’s New “Pay Versus Performance” Disclosure Rules 
August 30, 2022 

On August 25, 2022, by a 3-to-2 vote, the Securities and Exchange Commission (the “SEC”) adopted 
amendments to its executive compensation disclosure rules to implement the “pay versus performance” 
disclosure requirement of Section 953(a) of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act of 2010. The final “pay versus performance” rules are applicable to most publicly traded companies1 and 
will be effective for the upcoming 2023 proxy season. Smaller reporting companies (“SRCs”) will be 
permitted to provide a scaled version of the required disclosures. 

Under the final rules, proxy statements (and information statements) with executive compensation 
disclosures under Item 402 of Regulation S-K that cover fiscal years ending on or after December 16, 2022 
generally will be required to include the following pay versus performance disclosures: 

• A “Pay Versus Performance Table” including specified information regarding the compensation of 
the company’s named executive officers (“NEOs”) and financial performance of the company and 
its peers over a period of up to five years; 

• A “clear description” (provided graphically, narratively, or by a combination of the two) of the 
relationship between executive pay and company performance over the full period covered by the 
Pay Versus Performance Table; and 

• A list (the “Tabular List”) of at least three, and not more than seven, of the company’s “most 
important” financial performance measures for linking executive pay to company performance in the 
most recently completed fiscal year.2 

In an effort to promote comparability, the SEC has embraced a highly prescriptive, rules-based approach that 
requires certain very specific tabular disclosures. To prepare the required disclosures, companies will need 
to collect new data and make a number of novel judgments about how to comply with the final rules. This 
process will require input from a variety of stakeholders, including the compensation committee, the 
committee’s compensation consultant, and the company’s accountants and actuaries. Given the rapid 
approach of the 2023 proxy season, we expect that corporate management and compensation committees will 
make it a priority in the coming months to evaluate disclosure strategies and develop a workplan for 
compliance for the new “pay versus performance” rules.  

For many public companies, the linkage of executive pay and company performance is already a key area of 
emphasis in the annual proxy statement (particularly in the Compensation Discussion & Analysis 
(“CD&A”)), and those companies have spent years developing and fine-tuning their own individual 
methodologies for disclosing the alignment of pay and performance. Accordingly, many companies also will 
need to consider the interaction between the new, SEC-mandated disclosures and the existing, company-
specific approaches that have been developed to disclose pay-for-performance, to determine whether and 
how to supplement the SEC-mandated disclosures in future proxy statements. The final rules provide 
flexibility in determining where in the proxy or information statement to provide the required disclosure. We 
anticipate that many companies will decide to provide the disclosure outside of the CD&A, at least in the 
first year of compliance, to the extent that the compensation committee did not consider the mandated pay-
versus-performance relationship in its compensation decisions for the prior fiscal year. 

 
1 The final rules apply to all SEC-reporting companies, except Emerging Growth Companies, foreign private issuers and regulated 
investment companies. 
2 SRCs are not required to disclose a Tabular List of most important performance measures. 
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A summary of the new pay versus performance disclosure requirements is provided below.  

Pay Versus Performance Table 

In the new Pay Versus Performance Table, companies generally will be required to report the following 
information for each of the years required to be included in the table: 

• Total compensation of any principal executive officer (“PEO”) as reported in the Summary 
Compensation Table. 

• Compensation “actually paid” to any PEO.  

• Average total compensation of any NEOs other than a PEO, as reported in the Summary 
Compensation Table. 

• Average compensation “actually paid” to any NEOs other than a PEO. 

• The company’s cumulative total shareholder return (“TSR”) from the beginning of the disclosure 
period through the end of the applicable fiscal year. 

• The cumulative weighted TSR of the company’s peer group from the beginning of the disclosure 
period through the end of the applicable fiscal year.3 

• The company’s net income, as reported in its SEC-filed financial statements. 

• The company’s performance with respect to one additional financial performance measure chosen 
by the company (the “Company-Selected Measure”) as its “most important” financial performance 
measure for linking actual pay to company performance.4  

When fully phased-in, the Pay Versus Performance Table will be required to include information for the five 
most recently completed fiscal years (three years, for Smaller Reporting Companies (“SRCs”)).5 Under a 
transition rule, for the first proxy statement to which the rules apply, disclosure generally will be required 
only for the three most recently completed fiscal years, with an additional year of disclosure required in each 
of the next two years.6  

The SEC-mandated format of the Pay Versus Performance Table is shown on the attached Appendix A 
(columns and rows of the table that are not required for SRCs are marked on Appendix A with an asterisk). 
More details regarding certain key elements of the Pay Versus Performance Table are provided below:  

Executives Covered. The pay versus performance rules incorporate the definitions of “PEO” and “NEO” that 
otherwise apply for proxy statement executive compensation reporting, but, after the initial year of 
disclosures, the Pay Versus Performance Table will cover executives serving for a longer period than the 
three years (or two years, for SRCs) covered by the Summary Compensation Table.  

 
3 SRCs are not required to disclose the cumulative weighted TSR of any peer group. 
4 SRCs are not required either to disclose performance with respect to any Company-Selected Measure in the Pay Versus Performance 
Table or to provide a Tabular List of performance measures. 
5 For new public companies, the final rules provide a phase-in period consistent with the treatment of newly-reporting companies for 
purposes of Summary Compensation Table disclosure (pay versus performance disclosure is required only for years that the registrant 
was a reporting company pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934). 
6 For SRCs, disclosure will be required for the two most recently completed years in the first proxy statement to which the rules 
apply, and thereafter for the three most recently completed fiscal years. 
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• PEOs. For any fiscal year in which more than one individual serves as PEO, an additional column 
must be added to the Pay Versus Performance Table to disclose separately for each such PEO the 
total compensation as reported in the Summary Compensation Table and compensation “actually 
paid” as determined for purposes of the Pay Versus Performance Table. The name of each PEO must 
be reported in a footnote to the table. 

• Remaining NEOs. Other reportable NEOs include anyone who is listed in the Summary 
Compensation Table for any covered fiscal year, other than an individual serving as PEO at any time 
during the that year. Accordingly, disclosure of the average compensation for a particular fiscal year 
must reflect the compensation of any remaining (non-PEO) NEOs whose compensation is reported 
in the Summary Compensation for that fiscal year, and not merely those NEOs who are serving as 
executive officers at the end of that year. The company must disclose in footnotes the name of each 
NEO who is included in determining the average compensation actually paid and the year(s) in which 
each such individual is included as one of the remaining NEOs.  

Determining Compensation “Actually Paid.” The final rules require several disclosures regarding the 
amounts of executive compensation “actually paid” and the alignment of those amounts with company 
performance. For these purposes, the amount of compensation “actually paid” is determined by starting with 
total compensation as reported in the Summary Compensation Table, and then making certain specified 
adjustments to the reporting of equity awards and, where applicable, defined benefit pension values.7 Each 
of the dollar amounts so deducted and added determining the compensation actually paid to the PEO and 
average compensation actually paid to the other NEOs must be disclosed in footnotes to the Pay Versus 
Performance Table: 

• Stock and Option Awards. For each fiscal year covered by the Pay Versus Performance Table, the 
value of stock and option awards must be determined using set of novel calculations and adjustments, 
which the SEC has described as intended to reflect the manner and timing in which equity awards 
are “actually ‘earned’” by NEOs. Specifically, in lieu of the well-known grant date fair value 
attributable to stock and option awards for purposes of Summary Compensation Table reporting, 
companies are required to report the dollar values determined for each applicable fiscal year after 
making the following adjustments to the values reported in the Summary Compensation Table: 

o Deduct the amounts reported in the applicable column (Option Awards or Stock Awards) of the 
Summary Compensation Table for the applicable fiscal year; 

o Add the year-end fair value of any stock and option awards granted in the applicable fiscal year 
that remain outstanding and unvested as of the end of that fiscal year; 

o Add the change (positive or negative) in fair value as of the end of the applicable fiscal year 
(from the end of the prior fiscal year) of any stock and option awards granted in a prior year that 
are outstanding and unvested as of the end of the applicable fiscal year; 

o For any stock and option awards that are granted and vest in the same fiscal year, add the fair 
value as of the vesting date; 

o For any stock and option awards granted in a prior fiscal year that vest in the applicable fiscal 
year, add the change (positive or negative) in fair value from the end of the immediately 
preceding fiscal year to the vesting date; 

 
7 SRCs, which need not include a Pension Benefits Table in their proxy statements, are not required to disclose any compensation 
“actually paid” in the form of defined benefit or actuarial pension plans. 
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o For any stock and option awards granted in a prior fiscal year that are forfeited in the applicable 
fiscal year, subtract the fair value as of the end of the immediately preceding fiscal year; and 

o Add the dollar value of any dividends or other earnings paid on unvested stock or option awards 
during the applicable fiscal year, to the extent that such dividends or other earnings are not 
otherwise reflected in total compensation reported in the Summary Compensation Table for the 
applicable fiscal year.  

The “fair value” of equity awards generally must be calculated in a manner consistent with applicable 
GAAP financial accounting rules (i.e., grant date fair value as disclosed in the Summary 
Compensation Table). However, for purposes of the Pay Versus Performance Table, fair value 
generally must be determined as of the end of the applicable fiscal year or the vesting date of the 
award, as applicable, rather than as of the grant date of the award.8 For example, the change in fair 
value of any equity awards that are subject to performance conditions must be calculated based on 
the probable outcome of those performance conditions as of the last day of the applicable fiscal year. 
Companies must disclose in a footnote to the Pay Versus Performance Table any assumptions made 
in determining the fair value of equity awards that differ materially from the fair value assumptions 
disclosed for those awards as of the grant date. 

• Defined Benefit/Actuarial Pension Plans. In lieu of the year-over-year change in actuarial present 
value of defined benefit and actuarial pension plans that is reported in the Summary Compensation 
Table, the “pay versus performance” rules require disclosure of compensation “actually paid” (by 
public companies other than SRCs) be determined with the following adjustments: 

o Deduct the amount reported in the Summary Compensation Table for the applicable fiscal year 
equal to the aggregate change in the actuarial present value of the NEO’s accumulated benefit 
under all defined benefit and actuarial pension plans, and 

o Add the aggregate of: 

 The “service cost,” calculated in accordance with FASB ASC Topic 715 as the actuarial 
present value of the NEO’s benefit under all defined benefit and actuarial pension plans 
attributable to services rendered to the applicable fiscal year; and 

 The “prior service cost,” if any, calculated in accordance with FASB ASC Topic 715 as the 
entire cost of benefits granted (or credit for benefits reduced) in a plan amendment (or 
initiation) during the applicable fiscal year that are attributed by the benefit formula to 
services rendered in periods prior to the amendment of a defined benefit or actuarial pension 
plan. 

It is important to note that, although calculations of “service cost” and “prior service cost” are 
currently being made on an aggregate basis under GAAP for U.S. public companies that sponsor 
defined benefit pension plans, the “pay versus performance” disclosure rules will require that 
separate calculations be made for each NEO participating in a defined benefit pension plan in any of 
the fiscal years covered by the Pay Versus Performance Table. Accordingly, companies that sponsor 
pension plans (or that have sponsored such plans during the applicable disclosure period) will need 
to coordinate with their actuaries to obtain these new calculations in time to prepare the required 
proxy statement disclosures. 

 
8 If a stock option or stock appreciation right has been repriced or the award otherwise has been materially modified during the most 
recently completed fiscal year, then the change in fair value reported in the Pay Versus Performance Table must reflect any excess 
fair value of the modified award over the fair value of the original award as of the date of the modification.  
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Calculating TSR. For purposes of the Pay Versus Performance Table, TSR generally must be calculated in 
the same manner that TSR is calculated for purposes of the stock performance graph that is included in the 
company’s annual report pursuant to Item 201(e) of Regulation S-K. The TSR measurement period begins 
at market close on the last trading day before the earliest fiscal year included in the Pay Versus Performance 
Table and continues through the end of each applicable fiscal year. The closing price at beginning of the 
measurement period must be converted into a fixed investment of $100 (in the company’s stock or in the 
stock of peer group companies weighted by market capitalization, as applicable). For each covered fiscal 
year, the amount reported will reflect the value of that fixed investment based on cumulative TSR as of the 
end of that year. 

Determining the Peer Group. In calculating peer group cumulative weighted TSR, a company must use 
either the peer group (or published industry or line-of-business index) from the performance graph that is 
included in the company’s annual report under Item 201(e) of Regulation S-K, or a peer group that the 
company disclosed in the Compensation Discussion & Analysis section of its proxy statement. In either case, 
cumulative TSR must be weighted according to the respective market capitalization of the peer group 
members as of the beginning of each period for which a return is indicated. For any peer group that is not a 
published industry or line-of-business index, the names of the component members of the peer group must 
be disclosed in a footnote.9 

If a company changes its peer group from the peer group used for the immediately preceding fiscal year, then 
peer group TSR disclosures for all of the years in the Pay Versus Performance Table will be based solely on 
the new peer group, but the company must include a footnote to the Pay Versus Performance Table explaining 
the reasons for the change and must compare the company’s cumulative TSR to the cumulative TSR of both 
the new peer group and the peer group used for the immediately preceding fiscal year. 

Disclosure of Net Income. All covered public companies (including SRCs) must disclose net earnings as 
reported in their SEC-filed financial statements, without any adjustments, and regardless of whether net 
earnings is used as a performance metric in any incentive compensation arrangements for NEOs. 

Choosing the Company-Selected Measure. The Company-Selected Measure included in the Pay Versus 
Performance Table10 must be a financial performance measure that is in the Tabular List of performance 
measures described below, and which the company has determined to be the single “most important” 
financial performance measure used by the company to link compensation actually paid to its NEOs for the 
most recently completed fiscal year to company performance, other than a measure (such as TSR or net 
income) that is already required to be disclosed in the Pay Versus Performance Table.11 Because the final 
rules direct companies to determine the most important financial performance measure based solely on the 
most recently completed fiscal year, it is not necessary to make any determination of the “most important” 
metric for the entire period covered by the Pay Versus Performance Table.  

For this purpose, a “financial performance measure” is defined as (i) any measure determined and presented 
in accordance with the accounting principles used in preparing the company’s financial statements, (ii) any 
measure that is derived wholly or in part from a measure described in the preceding clause (i), and (iii) stock 
price and total shareholder return. While, as noted below, a company may choose to include both financial 
and non-financial performance measures in its Tabular List, only a financial performance measure may be 
chosen as the Company-Selected Measure. However, a company that wishes to include one or more 

 
9 Where the identity of applicable peer group members has been disclosed in a prior filing with the SEC, that disclosure could be 
incorporated by reference into the pay versus performance disclosure. 
10 SRCs are not required to disclose a Company-Selected Measure. 
11 If the company’s “most important” financial measure is already disclosed in the Pay Versus Performance Table, then the Company-
Selected Measure would be the next most important financial measure included in the Tabular List. 
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additional performance measures (financial or non-financial) that it considers to be important may voluntarily 
disclose performance results with respect to any such additional performance measures by adding more 
columns to the Pay Versus Performance Table.12 

Within the parameters described above, the assessment of relative “importance” of financial measures in 
linking actual pay to performance is left to the discretion of the company. For example, the Company-
Selected Measure might be (but would not necessarily be required to be) chosen based on its importance to 
incentive payouts determined for performance cycles closed out during the most recently completed fiscal 
year. If the Company-Selected Measure (or any additional performance measure voluntarily disclosed) is a 
non-GAAP measure, the company must describe how the performance measure is calculated from the 
company’s audited financial statements; however, a full reconciliation to GAAP is not required.  

Inline XRBL Tagging. The final rules require that each quantitative value disclosed in the Pay Versus 
Performance Table, and in its footnotes, be separately tagged in Inline XBRL format. The footnote disclosure 
also must be block-text tagged in Inline XBRL.13 

Supplemental Disclosures. The final rules allow companies to supplement the required pay versus 
performance disclosures by providing additional information regarding the relationship between pay and 
performance (such as “realized pay” or “realizable pay” disclosures), as long as any such additional 
disclosures are clearly identified as supplemental, are not misleading and are not presented more prominently 
than the required disclosures. 

Clear Description of the Relationship Between Pay and Performance 

In addition to the Pay Versus Performance table described above, the final rules require public companies to 
provide a “clear description” of the relationship between NEO pay and company performance, as disclosed 
for the full period covered by the Pay Versus Performance Table. Companies may provide this description 
graphically, in narrative form, or by a combination of the two.  

The disclosure must clearly describe the relationship between the company’s cumulative TSR and the 
cumulative TSR of its peer group, as well the relationships of the compensation “actually paid” to the PEO 
and the average compensation “actually paid” to the other NEOs to the company’s results on each of the 
performance measures disclosed in the Pay Versus Performance Table (cumulative TSR, net income, and the 
Company-Selected Measure). The disclosure must also address the relationship between the company’s 
cumulative TSR and the cumulative TSR of its peer group. 

We expect that many companies will gravitate either toward a combination of graphic and narrative 
disclosures or a “minimalist” approach that relies more or less exclusively on graphic disclosures to provide 
the necessary “clear description” of the relationship of pay and performance. On the other hand, we expect 
that purely narrative descriptions of the relationship between pay and performance will be rare. In whatever 
form it takes, a company’s disclosure of the relationship between pay and performance under the final rules 
must be block-text tagged in Inline XBRL format.14 

 
12 Any such voluntary additional disclosures may not be misleading or obscure the SEC-mandated disclosures, and any additional 
performance measures may not be presented with greater prominence than the disclosure of the required Company-Selected Measure. 
13 Under a transition rule, SRCs would not be required to tag their disclosures using Inline XBRL until the third proxy statement filed 
that includes pay versus performance disclosures. 
14 As noted above, transition SRCs are provided with transition relief to delay the Inline XBRL tagging requirement. 
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Tabular List of “Most Important” Financial Performance Measures 

Each company (other than an SRC) generally must provide a Tabular List of at least three,15 and not more 
than seven, financial performance measures, which the company has determined to be the most important 
financial performance measures used by the company to link compensation actually paid to its NEOs for the 
most recently completed fiscal year. As noted above, the company must determine the single most important 
financial performance measure that is included in the Tabular List for each fiscal year and disclose 
performance results with respect to that Company-Selected Measure in the Pay Versus Performance Table. 
However, the performance measures reported in the Tabular List need not be ranked in order of importance 
(for example, they could be disclosed in alphabetical order). 

Provided that at least three16 financial performance measures17 have been disclosed in the Tabular List, the 
company also may (but is not required to) include non-financial performance measures in the Tabular List, 
if the company has determined that those non-financial measures are among its seven most important 
performance measures.18 Except as described above for the Company-Selected measure disclosed in the Pay 
Versus Performance Table, the final rules do not require any disclosure regarding the methodology used by 
the company to calculate any of the performance measures reported in the Tabular List. 

A company may satisfy the annual Tabular List requirement in one of three ways: (i) by a single Tabular List 
covering the PEO and all of the remaining NEOs, (ii) by two separate Tabular Lists, one covering the PEO 
and the other covering all of the remaining NEOs, or (iii) by separate Tabular Lists for the PEO and for each 
of the remaining NEOs. 

From Here to Compliance 

Given the compressed timeline for the initial round of pay versus performance disclosures, public companies 
that report on a calendar year basis (or on a fiscal year basis for a period ending close to December 31) will 
want to act promptly to develop and execute a workplan for compliance with the new rules. From our 
perspective, next steps for company management involved with the preparation of the proxy statement 
generally would include the following: 

• Begin the process of identifying the Company-Selected Measure (the company’s “most important” 
financial performance measure), and two to six additional performance measures for potential 
disclosure in the Tabular List. 

• Coordinate with accountants regarding the calculation of year-end and vesting date fair value of 
equity awards. 

• For companies with defined benefit pension plans, coordinate with actuaries regarding service cost 
calculations for disclosure of pension benefits. 

• Consider which peer group to use for TSR disclosure in the Pay Versus Performance Table. 

 
15 If a company were to use fewer than three financial performance measures, then the Tabular List would need to include such lesser 
number of performance measures that were used by the company to link NEO pay to company performance for the most recently 
completed fiscal year. A company otherwise subject to the Tabular List disclosure requirement that did not use any performance 
measures to link NEO pay to company performance for a fiscal year would not be required to include a Tabular List for that year. 
16 Or such fewer number of financial performance measures that were used by the company in the most recently completed fiscal 
year. 
17 For the definition of “financial performance measure” see Choosing the Company-Selected Measure above. 
18 And provided that in no case is the total number of performance measures (financial and non-financial) included in Tabular List 
greater than seven. 
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• Establish the process and responsibility for calculation of cumulative TSR, both for absolute 
company performance and peer group weighted performance disclosures. 

• Begin preparing a mock-up of the SEC-mandated disclosure, and consider where it should be placed 
within the proxy statement. 

• Consider how the company’s current pay-for-performance disclosure methodology may change in 
light of the new mandatory disclosures. 

• Consider how any changes to incentive plan design contemplated for future grants might be 
impacted by the new disclosure regime. 

• Coordinate with appropriate parties to ensure required XBRL tagging. 

• Monitor reactions to the SEC’s new rules from institutional investors and proxy advisory firms that 
could have a significant impact on say-on-pay voting. 

• Brief the compensation committee on the new rules and management’s progress in developing a 
compliance strategy. 

 

With any questions, please contact: 
 
Nathan E. Holmes  
Nathan.Holmes@ThompsonHine.com 
937.443.6820 (o) 
937.307.9683 (m) 

 
J. Shane Starkey 
Shane.Starkey@ThompsonHine.com 
513.352.6737 (o) 
513.479.6814 (m) 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This advisory bulletin may be reproduced, in whole or in part, with the prior permission of Thompson Hine LLP and 
acknowledgment of its source and copyright. This publication is intended to inform clients about legal matters of current interest. 
It is not intended as legal advice. Readers should not act upon the information contained in it without professional counsel. 

This document may be considered attorney advertising in some jurisdictions. 
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Appendix A 
 

PAY VERSUS PERFORMANCE 
 

 
 

* [Not applicable to smaller reporting companies] 
 

 


