COVID-19 Update

May 2021

What the CDC’s Updated Guidance Means for Employers

The CDC stated on May 13, 2021, and subsequently
updated on May 16, 2021, that fully vaccinated individuals

can resume pre-pandemic activities without wearing a mask

or socially distancing. They should still get tested and may
need to quarantine if they experience COVID-19 symptoms.

Individuals are considered fully vaccinated two weeks after
their final dose. For Pfizer and Moderna recipients, that
means two weeks after receiving the second dose, and for
Johnson & Johnson’s Janssen recipients, it means two
weeks after receiving the single-dose vaccine.

On April 27, 2021, the CDC stated that in most cases, fully
vaccinated, asymptomatic individuals need not quarantine
after suspected or confirmed COVID-19 exposure but
advised that they should still self-monitor for 14 days. The
CDC also said that fully vaccinated individuals could be
exempt from routine screening programs.

These updates may permit employers to revise and update
their workplace policies accordingly.

The new CDC guidance does not override other federal,
state or local rules and regulations

The CDC guidance is not the complete picture for
employers, however, since it applies “except” where other
rules or regulations apply, including other federal laws.

Numerous states and localities still have emergency
proclamations, public health orders, executive orders or
other laws currently in place.

e In Ohio, Governor DeWine announced on May 14, 2021
that the mask mandate would be lifted for fully
vaccinated individuals where the corresponding order
was issued on May 17. The mask mandate ends for all
individuals (regardless of vaccination status) on June 2,
2021. In accordance with CDC guidance, on April 27,
2021, the Ohio Department of Health also amended its
previous guidance to state that in most cases, fully
vaccinated individuals need not quarantine after
exposure if they are otherwise asymptomatic.

e On May 17, 2021, New York Governor Cuomo adopted
the CDC guidance effective May 19, 2021, including
certain quarantine exceptions for fully vaccinated
individuals.

e On April 30, 2021, Georgia Governor Kemp revised the
state’s guidance for employers through May 30, 2021.
While the guidance states that most employers must
still “implement measures which mitigate the exposure
and spread of COVID-19 among its workforce,” it leaves
open how to do that. Georgia did not previously have a
mask mandate in place.

OSHA'’s general duty clause, regulations and agency
guidance still apply

Employers should be mindful of whether OSHA, which
enforces legal regulations and statutes as they apply to
safety and health in employment, has fully adopted the CDC
guidance and/or is in line with any applicable state or local
orders governing health and safety relating to COVID-19.
OSHA’s general duty clause, a federal statute, requires
employers to provide a work environment “free from
recognized hazards that are causing or are likely to cause
death or serious physical harm.” There are also industry-
specific, federal code provisions requiring workplace hazard
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assessments and appropriate workplace protection for
employees.

On May 17, 2021, OSHA's website stated the agency’s
intent to update its guidance, given the CDC’s updated
guidance for vaccinated individuals, to be consistent with
the CDC's position. In April 2021, OSHA, through its federal
and state-run programs responsible for enforcing its federal
safety and health regulations, received over 260,000
complaints involving alleged unsafe workplaces based upon
alleged COVID-19 exposures, and opened approximately
40,000 workplace inspections. Employers should be
cautioned that their duties under OSHA apply separately
from and in addition to local or state orders and any
guidance from the CDC.

OSHA also requires that employers with mandatory vaccine
policies record adverse actions to a vaccination by an
employee in their OSHA logs to the extent the adverse
reaction results in death, days away from work, restricted
work or transfer to another job, medical treatment beyond
first aid, or loss of consciousness. All covered employers
must continue making reasonable efforts to determine
whether COVID-19 cases are work-related, consistent with
the agency’s May 2020 guidance. However, fully vaccinated
individuals need not quarantine after confirmed or
suspected exposure at work.

Exceptions still apply

Employers should also be wary of any industry-specific
exceptions. For instance, even under the updated guidance,
some health care facilities, correctional institutions and
shelters should generally still require asymptomatic
employees who are fully vaccinated to test for COVID-19
and quarantine after potential or actual exposure to the
coronavirus.

Other ways that the updated CDC guidance affects
employers

Finally, the CDC’s guidance could affect an employer’s
administration of its leave policies and benefits.

Under FFCRA, for instance, an employee may be eligible for
up to 10 days of paid sick leave through September 30,

2021 if they are under a federal, state or local quarantine
order. Compliance with FFCRA leave is now voluntary for
applicable employers. The 10 days of eligibility reset as of
April 1, 2021, meaning that eligible employees can use up
to 10 days for qualifying reasons even if they already used
10 days prior to April 1, 2021. As the quarantine guidance is
relaxed for fully vaccinated individuals, they may no longer
qualify for FFCRA pay, unemployment compensation or
other leave entitlement under a company-specific policy.

Employers should also check state or local laws, as
applicable. In New Jersey, for example, employees must be
permitted to use earned sick leave if they are quarantining
due to suspected COVID-19 exposure. An employee’s
eligibility and an employer’s corresponding obligation to
allow the sick leave use will change as the guidance
continues to evolve.

High- level implications of the CDC’s most recent guidance
for employers

In summary, employers should carefully evaluate their
current legal landscape before ditching the face masks or
easing social distancing requirements. The high-level points:

e On May 13, 2021, the CDC updated its face covering
and social distancing guidance for fully vaccinated
individuals, in addition to updating its quarantine
guidance in April 2021. Exceptions apply to certain
industries and situations.

e  Employers should consider reviewing and updating
their face covering, leave, vaccination and other related
policies.

e The updated CDC guidance does not override state or
local orders or laws, or even other federal laws, such as
those enforced by OSHA. Employers should not adopt a
blanket repeal of the face covering requirement
without full consideration of all applicable
requirements.

e On May 17, 2021, OSHA’s website stated that it will
update its guidance to be consistent with the CDC’s
new guidance for vaccinated individuals. OSHA’s
general duty clause still applies to nearly all employers;
its industry-specific health and safety guidance and
regulations also still apply.

e Updated guidance on the federal, state and local levels
could affect an employee’s eligibility for emergency
paid sick leave under FFCRA. Employers should review
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and evaluate their FFCRA policies and materials, if
applicable.

e Employers should proactively consider enforcement,
employee relations and other practical issues when
rolling out revised face covering and social distancing
policies as applicable to vaccinated employees.

e The landscape is changing very quickly and the legal
requirements in effect can still vary significantly by
state, locality, industry, size and other factors. Your
Thompson Hine LLP attorney for can provide specific
guidance when needed.

Thompson Hine will continue to monitor developments
regarding the CDC and OSHA guidance and other
employment challenges related to COVID-19.

FOR MORE INFORMATION
For more information, please contact:

Nancy M. Barnes
216.566.5578
Nancy.Barnes@ThompsonHine.com

M. Scott Young

513.352.6617

202.263.4134
Scott.Young@ThompsonHine.com

Sara Hamilton
404.407.3685
Sara.Hamilton@ThompsonHine.com

Hannah E. Caldwell
216.566.5908
Hannah.Caldwell@ ThompsonHine.com

or any member of our Labor & Employment practice group.

Additional Resources

We have assembled a firmwide multidisciplinary task force
to address clients’ business and legal concerns and needs
related to the COVID-19 pandemic. Please see our COVID-
19 Task Force page for additional information and resources.

This advisory bulletin may be reproduced, in whole or in
part, with the prior permission of Thompson Hine LLP and
acknowledgment of its source and copyright. This
publication is intended to inform clients about legal matters
of current interest. It is not intended as legal advice.
Readers should not act upon the information contained in it
without professional counsel.

This document may be considered attorney advertising in
some jurisdictions.
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