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Thompson Hine LLP has a real estate team of 43 primary
and secondary members located across all of its offices: At-
lanta, Cincinnati, Cleveland, Columbus, Dayton, New York
and Washington, DC. The team’s primary practice areas in-
clude corporate real estate, including headquarters projects
and plant facilities; real estate construction and develop-
ment; asset management and leasing; financing, investment
and capital markets transactions; and tax credits and other
government incentives. Drawing from the collective experi-
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1. General

1.1 Main Substantive Skills
Necessary substantive skills for a lawyer handling a sophis-
ticated commercial real estate transaction include:

« knowledge of applicable real estate law, including federal,
state and local laws, rules and regulations;

« understanding of related areas of law, including zoning
and entitlements, tax structuring, entity selection and
joint ventures, environmental, construction, and public
and private financing; and

« experience in structuring and negotiating sophisticated
real estate transactions.

Real estate law has become more localized in recent years
and subject to increasing regulation, so it is important to
have an understanding of and familiarity with local markets
and players as well as local law developments and govern-
ment policies.

1.2 Most Significant Trends

Recent Real Estate Trends in Ohio

The success of any project will depend on a host of factors,
including the exact location in a submarket, obsolescence
of competing assets, timing of development, and utiliza-
tion and occupancy. Some general trends are noted below,
with many successful projects bucking some of the negative
trends in individual circumstances.

o Industrial/warehouse — demand for new light industrial/
warehouse products across Ohio remains robust, with
very low vacancy and rising rents as a result.

o Multi-family — the multi-family sector in Ohio has been
healthy and continues to grow, with several major pro-
jects currently under construction in downtown Cleve-
land, Cincinnati and in Columbus. The multi-family
trend is driven largely by millennials seeking to live, work
and play in walkable, convenient, diverse and connected
neighborhoods. Based on the large inventory coming
online in the near future, many expect a normalization of
rents and a deceleration in market fundamentals.

* Retail - Ohio’ retail sector generally tracks the national
decline in retail, with many retail stores suffering from
the competition of online shopping. Some enclosed malls
and other retail centers have been shuttered and con-
verted to other purposes. Nationally, 13 major retailers
declared bankruptcy in 2018, in addition to 20 in 2017,
contributing to these pressures.

« Office — Ohio’s office sector remains relatively stagnant
statewide. Despite stable job growth across the state,
there has not been a significant corresponding increase
in the development of new office space. Rather, there is
an impetus on designing space (with additional ameni-
ties) more efficiently and reducing the size of leased and
owned facilities to drive down operating costs.

o Vacant land - as the real estate sector remains vibrant,
land values have continued to grow at a healthy pace,
based on demand for new facilities, including several
headquarters projects.

Recent Significant Real Estate Deals in Ohio
Recent deals include the following.

o Columbus Crew Stadium (Columbus) - as central Ohio’s
economy continues to boom, a new USD230 million
270,000 sq ft soccer stadium is to be built for the Colum-
bus Crew, the city’s Major League Soccer franchise. The
new stadium will be located in Columbus’ burgeon-
ing downtown, in the Arena District neighborhood. A
mixed-use development — Confluence Park - containing
270,000 sq ft of commercial and office space, along with
885 residential units, is planned as well.

« Hard Rock Rocksino (Northfield) - MGM Growth
Properties LLC purchased Hard Rock Rocksino for
USD1,060,000,000 from Milstein Entertainment LLC.
The Hard Rock Rocksino continues to be Ohio’s top
revenue-generating casino or racino.

« 200 Public Square (Cleveland) — 200 Public Square was
sold to G&I IX Public Square LLC for USD187 million
and includes a 1.27 million sq ft office tower and adjoin-
ing parking garage.

« NuCLEus (Cleveland) Stark Enterprises is moving for-
ward with its USD300 million plan to build two 24-story
mixed-use towers in the heart of downtown Cleveland.
Originally envisioned as a single 54-story building, the
NuCLEus development project has undergone several
iterations. The project is slated to break ground in August
2019.

1.3 Impact of New US Tax Law Changes

The Tax Cuts and Jobs Act (TCJA), effective December 22,
2017, will likely have a positive impact, at least for the short
term, on the economy generally and on corporate earnings,
and will likely have a corresponding positive impact on com-
mercial real estate investments. Among other things, the
corporate income tax rate was reduced to a flat 21% and the
effective income tax rates for certain other non-corporate
taxpayers were also lowered.

The TCJA was enacted hastily and it is too early to assess its
long-term impact or its many ambiguities but, on the whole,
the real estate industry was treated well in the new legisla-
tion, with the following features:

« the retention of 1031 exchanges for real property not held
primarily for sale;

« the retention of the maximum capital gains rate at 20%;

« the retention of low-income housing tax credits, new
markets tax credits and the 20% historic tax credit for the
rehabilitation of qualified historic structures; and
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« the elimination of the alternative minimum tax for cor-
porations.

Accordingly, foreign investment in real estate continues to
flow into the USA.

Additionally, the TCJA contains a bill referred to as the
‘Investing in Opportunity Act, which provides all 50 states
with the ability to designate certain low-income census tracts
in their state as Qualified Opportunity Zones. These zones
will be the target of new investment vehicles, which will
defer or exclude capital gains taxes for capital gains invested
in these designated zones. Initial rules and regulations for
Opportunity Zones were issued in October 2018, but more
regulations are forthcoming.

2. Sale and Purchase

2.1 Ownership Structures

Ohio recognizes several ownership structures that are capa-
ble of holding legal title, including corporations and limited
liability companies (the two most common forms of business
entities), as well as individuals, general partnerships, limited
partnerships and limited liability partnerships.

There are two items of note under Ohio law. First, when title
is held by an individual, that individual’s spouse automati-
cally acquires rights of ‘dower,, which, as a practical matter,
means that whenever real estate owned by the individual is
sold or mortgaged, the spouse must join in the execution
of the deed or mortgage to release dower rights. Second,
with a few exceptions, a ‘trust’ is not a legal entity capable of
holding title; rather, title may be held by a person or com-
pany acting as trustee for the trust. The exceptions - trusts
capable of holding title in their own names — are REITs and
‘business trusts, a particular variety of trusts in which the
beneficiaries are holders of transferable shares of beneficial
interests in the trust.

2.2 Important Jurisdictional Requirements

Certain disclosures are required in connection with the
sale of residential real estate. When property containing
one to four dwelling units is sold, the seller must provide
the buyer with a state-mandated Residential Property Dis-
closure Form that discloses defects in the property’s condi-
tion. Some transactions are exempt, including sales by court
order, among co-owners or family members, or of newly
constructed residential real estate. Failure to provide the dis-
closure form gives the buyer a right to rescind the contract.

Another requirement is the federally mandated disclosure of
lead-based paint, which applies to the sale or lease of resi-
dential dwellings constructed before 1978. When the federal
disclosure form is required, the seller must also provide the
purchaser with an EPA-approved lead hazard information

pamphlet. Failure to provide the lead-based paint disclosure
form prior to contract execution allows the purchaser the
opportunity to review the physical condition of the property
and later amend the offer at the purchaser’s discretion. A
seller who knowingly violates this provision may be liable
for statutorily mandated damages and attorney fees.

There are no similar disclosure requirements on the sale of
commercial, industrial and other non-residential properties.

2.3 Effecting Lawful and Proper Transfer of Title
Transfers of title are accomplished by recording a deed,
which is a two-step process in Ohio. The deed must first be
filed in the office of the county auditor, who transfers the
ownership on the tax records and collects a transfer tax (as
described in 2.10 Taxes Applicable to a Transaction). After
the auditor’s office completes the transfer, the deed must be
recorded in the county recorder’s office.

The legal description of the property must meet certain
standards in order for a deed to be accepted for transfer and
recording. Properties may not be split from larger parcels
without first complying with applicable subdivision require-
ments. Additionally, if a legal description appears to be out of
date and does not meet the standards established by the local
county engineer, the county engineer may require an updat-
ed survey and legal description. These requirements apply to
all types of real estate. Whenever a new legal description is
being proposed, it is advisable to submit the description to
the county engineer’s office for advance approval.

2.4 Real Estate Due Diligence
Real estate due diligence in Ohio is generally the same as in
other states, with the main points being as follows:

« reviewing title to the real estate, typically by obtaining a
commitment for title insurance;

« obtaining a property survey;

« conducting an environmental assessment;

« conducting physical inspections of the roof and heating
system, or obtaining an engineering report on a commer-
cial building;

« for land to be developed, obtaining soil reports and an
analysis of governmental requirements applicable to the
proposed development;

« reviewing the status of zoning and permits to confirm
that the use is lawful; and

« in the case of income-producing property, reviewing
financial reports and leases, and confirming the status of
commercial leases by obtaining estoppel certificates from
the tenants.

In some circumstances, a buyer may wish to obtain a proper-
ty value appraisal, but normally a buyer makes a judgement
as to value before submitting a purchase offer. Appraisals
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are typically requested as part of a lender’s due diligence in
financing the property.

As a general rule, lawyers are not involved in physical inspec-
tions or financial reviews of income-producing properties,
but they are involved in most other aspects, including the
title review and survey, environmental assessment, status of
zoning and permits, and commercial leases. The lawyer will
work with the opposing counsel, title company, surveyor and
other professionals to address any issues identified.

2.5 Typical Representations and Warranties for
Purchase and Sale Agreements

As mentioned above, sellers of residential properties with
one to four dwelling units are required to provide a state-
mandated Residential Property Disclosure Form containing
representations concerning the property’s condition.

In commercial transactions, representations and warran-
ties are the subject of negotiation and have many variations.
Typical representations and warranties include statements as
to the seller’s authority to enter into and conclude a transac-
tion (if the seller is a corporate or other entity), and repre-
sentations as to ‘off-record title matters, which are issues that
could affect title to real estate but are not matters of public
record, such as whether any work has recently been per-
formed on the property that could give rise to a mechanic’s
lien, whether any of the property has been leased or other
possessory rights have been granted, whether there are any
known encroachments of buildings across boundary lines,
whether any lawsuits have been threatened and whether the
seller has knowledge of any pending or proposed govern-
mental actions, such as a condemnation or zoning change.

Most commercial purchase agreements will also contain
some form of an environmental representation and war-
ranty. At one end of the spectrum, the seller may provide a
broad representation and warranty covering environmental
matters, while at the other end it may disclaim any repre-
sentations and warranties, and require that the purchaser
assume all risk and release the seller from liability. Between
these extremes, the seller may provide a representation that
is limited to actions occurring during its ownership, or one
that is limited to the seller’s ‘knowledge.

Some purchase agreements will contain representations and
warranties as to the property’s condition; eg, that the roof
and mechanical systems are in good working order, that
there are no known defects, etc. More commonly, however,
the purchaser is given a period of time in which to inspect
the property and make its own determination as to the con-
dition. If the purchaser is unsatisfied with the condition, it
may elect to terminate the agreement.

In more sophisticated real estate transactions, it is common
to negotiate limitations on the time within which breaches

of representations and warranties may be claimed and the
dollar amount of potential liability. In the absence of a limi-
tation on damages, the rule in Ohio is that the measure of
damages for misrepresentation is the difference between the
property’s value as it was represented and its actual value
at the time of purchase (ie, the loss of the ‘benefit of the
bargain’). In some circumstances, courts have permitted the
amount of damages to be based on the cost of repairing or
replacing misrepresented items. The buyer may also have
the right to rescind the contract in lieu of seeking damages
for breach. If the rescission occurs after the sale has been
concluded, the buyer is usually entitled to a return of all pay-
ments made, minus the fair rental value during possession.
Rescission is an equitable remedy and, as such, is within the
court’s discretion.

On residential sales, there is a statutory right of rescission for
misrepresentations in the Residential Property Disclosure
Form. This right expires either 30 days after acceptance of
the offer to purchase or on the date of closing of the sale of
the property, whichever is earlier.

2.6 Important Areas of Law for Foreign Investors
Foreign investors should consider working with an attorney
or accountant to determine the type of entity that will hold
title to the real estate, because the choice of entity has both
tax and liability implications. For example, a pass-through
entity may avoid taxation at the corporate level. Limited lia-
bility companies and corporations are used to retain liability
at the entity level, providing a shield against liability for the
investors in that entity.

The investor will also want to know how real estate invest-
ments are taxed at the federal, state and local levels.

Finally, it is important to work with local counsel to make
sure the buyer obtains a valid title to the property and that
all due diligence concerns are addressed, including poten-
tial environmental liabilities and the standards applicable to
environmental due diligence.

2.7 Soil Pollution and Environmental
Contamination

Even if the contamination was caused by a prior owner of the
real estate, Ohio laws may make the owner of property from
which hazardous substances are released, or threatened to
be released, strictly liable to the State of Ohio and third par-
ties for any necessary cleanup costs. Owners and operators
of contaminated property may also be liable to the State of
Ohio or other parties for damages under state common law.

The allocation of environmental risks is negotiated on a
case-by-case basis, depending on a wide range of facts and
circumstances, including knowledge of existing conditions,
an understanding of who may have caused any historical
contamination, planned future development and use, and
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the measure of risk based on prior use. A seller will generally
aim to shift liability to a buyer and sell property on an ‘as-
is’ basis, except perhaps where a seller is completing a plan
of ongoing remediation. A buyer may seek to require the
seller to retain liability for historical environmental impacts.
These contractual provisions, including the terms of buyers’
inspection rights, representations and warranties, indemni-
ties and releases, as well as the terms of recorded restrictions
on future use, are often the subject of careful negotiation
and drafting.

2.8 Permitted Uses of Real Estate Under Zoning
and Planning Law

Zoning laws are a matter of public record. The local zoning
map will indicate the current zoning category and the zoning
code will identify the uses permitted in that category. The
zoning law will also identify standards that must be com-
plied with in terms of height, setbacks and a variety of other
criteria. To confirm the zoning status, the local government
is often willing to provide a letter. The letter, however, may
be very general, so another option available to a buyer is to
obtain a zoning endorsement to the title insurance policy.

Development agreements are generally used to document
governmental incentives provided as an inducement to con-
struct new improvements or bring new business to an area.
Under Ohio law, a governmental agency cannot enter into a
contract in which it agrees to zone a property in a particular
manner; the normal zoning process must be followed. The
development agreement nevertheless serves an important
function if the local government is agreeing to assist the
project by providing real estate tax abatement, employment
tax abatement, public infrastructure improvements or other
incentives.

2.9 Condemnation, Expropriation or Compulsory
Purchase

In Ohio, a variety of governmental entities hold powers of
eminent domain, including the state, counties, cities and
special districts such as water and sewer districts, and park
districts. The process in all cases is mandated by state law.
The entity first determines that a taking of land is necessary,
and then obtains an appraisal of the land’s value and makes
an offer to the owner to acquire the property at the appraised
price. If the owner disagrees with the price, the governmen-
tal entity may need to file an action to take the land and have
the price determined by the court. The owner may contest
the value in the court proceeding. Owners sometimes chal-
lenge the governmental entity’s determination that the tak-
ing is necessary, but courts tend to give legislative authorities
considerable discretion in determining necessity.

The most common type of condemnation action is one to
establish or widen a public street or to install a water line,
sewer line or similar infrastructure improvement. An owner
wishing to assess the risk of whether adjoining streets might

be widened may ask whether the municipality has a thor-
oughfare plan that contemplates future improvements.

It is relatively rare for a governmental entity to use its power
of condemnation to acquire existing buildings and struc-
tures, with the possible exception of dilapidated or nuisance-
type properties that are slated for demolition. Occasionally,
a municipality will attempt to assemble properties in a par-
ticular area to establish a site for economic development.
Opverall, however, the risk of a property being affected by a
significant taking is relatively low.

2.10 Taxes Applicable to a Transaction

When a deed is presented to the county auditor to begin the
transfer process, it must be accompanied by a Conveyance
Fee Statement signed by the buyer indicating the purchase
price for the property. The county auditor then collects a
transfer tax, which has two components: the first is a transfer
tax of USD1 per USD1,000 of the purchase price, payable to
the State of Ohio; the second is an additional transfer tax that
may be charged by the county, up to USD3 per USD1,000 of
the purchase price. Each county decides whether to charge
none, part or all of this additional tax, so the total trans-
fer tax varies from USD1 per USD1,000 (in counties where
there is no local tax) to USD4 per USD1,000 (in counties
that elect to charge the maximum tax allowable). There is
also a minor fee of USD0.50 for each parcel of land included
in the transfer.

The obligation to pay the transfer tax rests with the seller.
Parties to a contract may negotiate for the buyer to pay the
tax, but that does not often occur. Certain transactions are
exempt from the transfer tax, such as transfers without con-
sideration and transfers to or from a governmental entity.

In Ohio, county recorders charge a per-page fee for record-
ing documents. The current fee is USD28 for the first two
pages of any document and USD8 for each additional page.
This rate is uniform throughout the state.

Apart from the recording fee, Ohio does not have any trans-
fer or similar tax on mortgages.

In transactions that do not involve a transfer by deed - for
example, the sale of shares in a company - the transfer tax
does not apply in Ohio. This loophol€’ in the transfer tax has
led to transactions in which the seller sets up a new entity
and transfers the real estate to the new entity (for example,
a newly formed limited liability company) for no considera-
tion. This transfer for no consideration is currently exempt
from the transfer tax. The seller then sells the membership
interests in the new entity, rather than selling the real estate.
The second transfer also avoids the transfer tax because no
deed is required. The Ohio legislature is studying proposals
to close this loophole.
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Other than transfer taxes, the largest costs in real estate
transfers are typically brokerage commissions, title insur-
ance costs and survey costs. When the seller lists property
for sale through a real estate broker, the seller is generally
expected to pay the brokerage fee; if the buyer is also rep-
resented by a broker, that broker will normally take a share
of the fee payable to the seller’s broker, so that none of the
brokerage fees is paid directly by the buyer. In Ohio, title
insurance costs are established by rule of the Department of
Insurance and are not subject to negotiation. The rates vary
depending on the amount of coverage. The responsibility
for payment of title costs is generally a matter of local cus-
tom and different customs have evolved in different parts of
Ohio. In southwestern Ohio (for example, Cincinnati and
Dayton), the buyer typically pays the cost of the title, while
in central Ohio (Columbus and environs), the seller typi-
cally pays the title costs, and in northern Ohio (especially
Cleveland), the cost is often divided between the parties.
This cost can also be negotiated between the buyer and the
seller. The same is true for survey costs, although there is no
similar local custom that applies. If the seller is dividing the
property from a larger parcel or has a deficient legal descrip-
tion, the seller is often asked to provide the survey. In most
other circumstances, the buyer will determine whether to
obtain a survey and will pay the cost.

2.11 Rules and Regulations Applicable to Foreign
Investors

Ohio has a registration requirement for real property
acquired by non-resident aliens (individuals who are
not citizens of and are not domiciled in the USA), which
applies if the property is in excess of three acres or has a
value greater than USD100,000 (or USD50,000 in the case
of mineral interests). The reporting requirement also applies
when property is acquired by a corporation or other busi-
ness entity in which a non-resident alien acquires at least
a 10% interest, or in which a combination of non-resident
aliens acquires at least a 40% interest. The registration must
be made with the Ohio Secretary of State within 30 days of
the acquisition.

3. Real Estate Finance

3.1 Financing Acquisitions of Commercial Real
Estate

The most common form of financing for commercial real
estate acquisitions in Ohio is mortgage loan financing, where
the debt is secured by a mortgage encumbering the real estate
being acquired. Companies acquiring real estate may also
obtain mezzanine financing, where the debt is secured by a
pledge of the ownership interests in the acquiring company;,
or other equity arrangements. Both mortgage and mezza-
nine loan financing can be provided by traditional banks,
insurance companies, private equity firms or other provid-
ers, although mezzanine financing and equity arrangements

more regularly come from private equity firms. Financing for
certain types of projects can also be provided through public
financing arrangements, such as tax increment financing or
government loans or bonds.

3.2 Typical Security Created by Commercial
Investors

Mortgage lenders are generally granted a first lien mortgage
on the applicable real estate and they also typically take a
security interest in the fixtures, personal property, leases and
other rights (such as mineral rights) relating to the real estate.
In addition to the mortgage, a lender will typically require a
separate assignment of leases and rents, and Uniform Com-
mercial Code (UCC) financing statements for the fixtures
and personal property. The mortgage and the assignment
of rents should be recorded in the recorder’s office for the
county in which the real estate is located. The UCC fixture
financing statement should also be recorded with the county
recorder, but the mortgage may serve as the fixture filing if it
includes certain language. The UCC financing statement for
the personal property should be filed with the secretary of
state of the state in which the borrower is organized.

3.3 Regulations or Requirements Affecting Foreign
Lenders

Ohio Revised Code Section 5301.254 requires non-resident
aliens to file an Ohio Non-Resident Alien Land Registra-
tion form under certain circumstances. Additionally, foreign
lenders should review laws and regulations, and seek guid-
ance on doing business and the tax consequences of operat-
ing in Ohio.

3.4 Taxes or Fees Relating to the Granting of
Enforcement of Security

No mortgage recording tax is payable upon recordation of
the mortgage in Ohio, but payment of a filing fee (based
on the number of pages in the document to be recorded) is
required in connection with recording of any document. A
real estate conveyance fee is payable upon the conveyance of
title to real estate and varies according to county.

3.5 Legal Requirements Before an Entity Can Give
Valid Security

In mortgage transactions, a borrower must comply with
all requirements set forth in its governing documents in
connection with the authorization of the transaction and
the execution of the loan documents. In typical mortgage
transactions, no consent is required from the State of Ohio.
However, there may be additional regulatory requirements
for certain types of properties or borrowers, such as public
utilities.

3.6 Formalities When a Borrower is in Default

Ohio is a judicial foreclosure state, meaning the exercise
of a remedy involving the sale of the underlying property
requires the initiation of a foreclosure action, service of the
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complaint in accordance with Ohio Civil Rules and a decree
of foreclosure entered by the court following any discovery
and litigation that may be required. In addition, pre-suit title
research by a licensed title insurer is required. Local court
rules may also apply, such as county engineer approval of
the real property description. Finally, the terms of the loan
documents themselves may create preconditions to filing.
For example, if a pre-condition to exercising remedies under
a mortgage is the existence of a default under the loan, and
the loan requires a written notice and opportunity to cure,
the courts will treat these conditions as prerequisites to filing
a foreclosure action.

Upon the filing of a foreclosure action, no other liens may
attach. As to liens that attach prior to the foreclosure action,
the lender’s priority is not dictated by the time of the filing
of the complaint, but rather by the time the lien is recorded
with the county recorder.

3.7 Subordinating Existing Debt to Newly Created
Debt

The holders of existing secured debt and newly created debt
can enter into an agreement to subordinate the existing debt
to the newly created debt. Such a subordination agreement
is typically recorded in the county where the real estate is
located.

3.8 Lender’s Liability Under Environmental Laws

If a lender becomes an owner or operator of contaminated
property through enforcement of its lien, it should seek
protection under the secured creditor exemption avail-
able under Ohio law, which essentially mirrors the federal
Comprehensive Environmental Response, Compensation
and Liability Act. However, it is not likely that the secured
creditor exemption will apply to creditors who participate in
the management of the operations, including arranging for
the disposal or transport of hazardous substances. Accord-
ingly, lenders should avoid any role in the management of
treatment or disposal operations concerning the secured

property.

3.9 Effects of Borrower Becoming Insolvent

Outside of bankruptcy, Ohio follows the Uniform Fraudu-
lent Transfer Act (UFTA), under which an obligation or lien
that is created for the purpose of hindering other creditors
may be avoided. Similarly, if the lien is granted without an
exchange of reasonably equivalent value at a time when the
borrower is insolvent, such lien may also be avoided.
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4. Planning and Zoning

4.1 Legislative and Governmental Controls
Applicable to Design, Appearance and Method of
Construction

Typically, new construction or renovations on existing struc-
tures first require a recommendation supporting the project
from a municipal planning commission, followed by final
approval from a zoning board or the municipality’s legisla-
tive body, the city council. If there is a significant change
in the planned type of use for the property, or if there had
been permission for a prior non-conforming use that will
be altered by the new construction or renovation, the new
proposed plans must be approved by the zoning board and/
or city council.

4.2 Regulatory Authorities

Regulations for development are usually reflected in munici-
pal charters, master plans and zoning codes. Typically, there
are districts within a city where industrial, commercial or
residential buildings are permitted, along with various sub-
categories of activities permitted in this type of district, and
specialized plans for uses such as parks or waterfront devel-
opment.

4.3 Obtaining Entitlements to Develop a New
Project

A developer or owner usually submits a request to the city
for a new development project or major refurbishment,
and then provides a planning commission and/or board of
zoning appeals with details about the project and presents
details concerning the development request at one or more
hearings. After a public hearing, with opportunity for pub-
lic comment from community members who may support
or oppose the proposed project, plans must be approved by
planning and zoning bodies, and/or the city council in order
to obtain building and occupancy permits.

4.4 Right of Appeal Against an Authority’s
Decision

Once a final action has been taken by a zoning board or
city council, the party denied approval can appeal to com-
mon pleas court and challenge the denial. Most challenges
assert that the denial was arbitrary or contrary to the state’s
constitution.

4.5 Agreements with Local or Governmental
Authorities

Except with respect to planned unit development districts,
most zoning codes do not expressly require that the devel-
oper and governmental agency enter into a separate written
agreement in connection with obtaining planning approv-
als or the issuance of building permits. In many cases,
however, development agreements are often entered into
between the developer, governmental agencies and local
school districts in connection with awarded governmental
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incentives, such as tax abatement or tax increment financ-
ing, public utilities or improvements required to support
the project, limitations placed as a result of the approval
of a conditional use, or local hiring or prevailing wage
requirements.

4.6 Enforcement of Restrictions on Development
and Designated Use

Regulations in zoning codes specify the manner and place
within a city for different types of development. Enforce-
ment of restrictions may take many forms, such as denial
of building permits or occupancy permits, citations from
building inspectors for violations of existing regulations, or
enforcement by the city in court actions to enjoin activities
or compel corrective actions.

5. Investment Vehicles

5.1 Types of Entities Available to Investors to Hold
Real Estate Assets

Real estate assets in Ohio may be held by corporations,
limited liability companies (LLCs), limited partnerships
(LPs) or general partnerships (GPs). Each entity form is
governed by a separate chapter of the Ohio Revised Code:
corporations by Chapter 1701, LLCs by Chapter 1705, LPs
by Chapter 1782 and GPs by Chapter 1776. LLCs and LPs
are by far the most common entities used to acquire real
estate in Ohio.

5.2 Main Features of the Constitution of Each Type
of Entity

Each of the four principal entity types in Ohio has unique
advantages and disadvantages.

Currently, LLCs are the most common entities utilized to
hold title to real estate. An LLC provides limited liability to
its owners (‘members’), continuity of life, flexibility of allo-
cation of profits and management rights, and the ability to
be taxed as a partnership, passing through its tax attributes
to its members.

LPs provide a set of structural options very similar to LLCs,
but with one very significant difference: the general partner
of an LP bears unlimited personal liability for the LP’s obli-
gations and debts.

GPs historically were often used to hold real estate because
they were easy to establish (no written agreement is required
to establish a partnership, although it is highly recommend-
ed to prepare a partnership agreement). However, owners
have unlimited liability for business debts and judgments,
all partners share equally in the rights and responsibilities of
managing the business, and each partner is responsible for
the acts of the other partners.

Corporations can be used to acquire real estate assets. While
relatively simple to establish, it is essential to comply with
ongoing corporate formalities in order to retain the advan-
tages of this entity form, including the limited liability of
its shareholders. Corporations provide the ability to raise
capital through the sale of stock and for limited liability of
shareholders for corporation debts and judgments, and own-
ers risk only their investment. The most significant disad-
vantage is that corporation profits may be taxed twice (at the
corporate level and on distributions), because a corporation
is treated as a separate entity with no pass-through of tax
attributes to its shareholders.

5.3 Tax Benefits and Costs

In general, LLCs, LPs and GPs present the opportunity for
pass-through of tax attributes of the ownership of real estate
and avoid the potential for double-level tax associated with
the ownership of real estate through a corporation. A cor-
poration may elect to be taxed as a REIT under the Internal
Revenue Code, in order to achieve special tax advantages
(see 8. Tax for more general discussion of Ohio-specific tax-
related items).

5.4 Applicable Governance Requirements

In order to create a corporation, articles of incorporation
must be prepared and filed with the Ohio Secretary of State,
providing the authorized number of shares and their par
value, and identifying a registered agent for service of pro-
cess in Ohio. It will also be necessary to prepare a code of
regulations (bylaws) providing for the formalities of govern-
ance, including meeting and voting rights, for both the board
of directors and shareholders.

LLCs require the filing of articles of organization with the
Ohio Secretary of State in order to form the entity. An oper-
ating agreement provides the various governance provisions,
including management rights, rights to distributions and any
special voting rights.

An LP requires very similar documentation to an LLC, with
a certificate of limited partnership required to be filed with
the Secretary of State in order to form the LP. An agreement
of limited partnership can address various rights and obliga-
tions, but limited partners are not permitted to participate
in the management of the LP or they risk losing the limited
liability afforded by this entity type.

GPs require no written action or government filings to be
created. Unless provided otherwise in a written partnership
agreement, each partner is entitled to an equal say in man-
agement and voting.

11
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6. Commercial Leases

6.1 Types of Arrangements Allowing the Use of
Real Estate for a Limited Period of Time
Land may be utilized under lease, license or easement.

A lease is a conveyance of a landlord’s present possessory
interest in real property or any part thereof for a term of less
than the landlord’s own term of ownership. Under Ohio law,
a lease must contain all material terms of the agreement (ie,
consideration, term, premises description). A lease may be
written or oral, but to avoid defenses under Ohio’s statute
of frauds and statute of conveyances, a lease of more than
one year must be in writing and a lease of greater than three
years must be both acknowledged by the landlord and the
tenant before a notary public and recorded in public land
records. In lieu of recording the entire lease, Ohio allows
for the recording of a memorandum of lease, but the con-
structive notice is limited to the matters contained in the
memorandum.

A license is a personal right (typically revocable and non-
assignable) to use or perform some action on the property
of another. A license can be written or oral and is generally
terminable at the will of the licensor; however, a licensor
could be subject to damages if the termination is wrongful
or if the licensee relied in good faith on the continued exist-
ence of the license.

An easement is a right to use another’s property for either
a definite or indefinite timeframe. Easements are generally
created by written agreement, but Ohio courts have recog-
nized other means of creating an easement in the absence
of a written agreement or instrument: by prescription where
the easement has been non-permissively used in an open,
continuous and adverse manner for 21 years; by implication
where a conveyance of real property includes whatever is
necessary for its beneficial use and enjoyment; by necessity;
and, occasionally, by estoppel.

6.2 Types of Commercial Leases

All commercial leases are generally subject to the same legal
framework and enforcement, but the typical structure and
terms of commercial leases will depend on the type of use,
such as office, retail, industrial or other special use.

In an office lease of a multi-tenant building, a tenant will
typically pay a fixed base rent plus a proportionate share of
any increase in building operating expenses over a base year.
This would include real estate taxes, insurance, maintenance
and repairs, and other operating costs and expenses, which
are passed through to the tenant, often on a monthly basis.
The tenant can often negotiate a period of free rent and other
concessions as an inducement to lease space in the building,
including a generous tenant build-out allowance to prepare
the space.
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Retail leases, on the other hand, will normally set forth a
minimum base rent plus a percentage rent based on a store’s
gross sales. The tenant will also typically pay a share of
common area maintenance costs to operate the larger retail
facility. Retail leases contain a number of unique provisions,
including operating covenants, recapture rights, exclusive
use provisions, radius clauses, co-tenancy requirements and
shared parking provisions.

Industrial leases are often done on a triple net basis, mean-
ing a tenant will pay a base rent and all costs of operating,
maintaining, owning and insuring the building.

In any lease transaction, there is often a fair amount of nego-
tiation over issues such as maintenance and repair obliga-
tions, alterations, assignment and subletting, indemnities,
compliance with laws, hazardous waste, casualty, insurance,
renewal and extension rights, surrender provisions, default
and remedies, and many other issues.

In addition, leases may be structured as ground leases,
where the tenant leases the land and is responsible for the
construction of the building, typically under a long-term
lease arrangement. Ground leases generally involve a great
deal of planning, negotiation and drafting, including careful
co-ordination with project lenders to achieve a financeable
ground lease.

6.3 Typical Terms of a Lease

The parties to a commercial lease may contract for each of
the above as they choose but, generally, lease terms are most
commonly between one and five years, the tenant is typi-
cally responsible for maintenance and repairs to the interior
spaces only, and rent is typically paid monthly.

6.4 Rent Variation

The parties to a commercial lease may structure rent adjust-
ments as they choose. The most common structure is to set
forth periodic increases, either annually or at other intervals
(eg, three-year or five-year periods).

6.5 Determination of Changes in Rent

The parties to a commercial lease may structure rent changes
as they choose. There is no regulatory framework governing
rent increases.

6.6 Payment of VAT
There is no rent tax in Ohio.

Note that Ohio has a Commercial Activities Tax (CAT), an
annual tax imposed on the privilege of doing business in
Ohio, and which is measured by taxable gross receipts. The
CAT applies to most businesses with taxable gross receipts in
excess of USD150,000 per year, regardless of organisational
structure. Businesses must register with the State of Ohio
at its online portal. Taxpayers with taxable gross receipts in
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excess of USD1 million in a calendar year must file quarterly,
while taxpayers with less than USD1 million may file annu-
ally. The state uses a tiered minimum tax table to calculate
the CAT payable. The annual minimum tax (AMT) for those
with under USD1 million in gross receipts is USD150 with
no additional tax payable; from USD1 million to USD2 mil-
lion, the AMT is USD800 and the CAT is 0.26% of taxable
gross receipts in excess of USD1 million; from USD2 mil-
lion to USD4 miillion, the AMT is USD2,100 and the CAT
is 0.26% of taxable gross receipts in excess of USD1 million;
and over USD4 million, the AMT is USD2,600 and the CAT
is 0.26% of taxable gross receipts in excess of USD1 million.

6.7 Costs Payable by Tenant at the Start of a Lease
A tenant will typically bear a portion of the build-out costs
to prepare the space for its occupancy and will also often
make a security deposit to the landlord in order to assure
performance of the tenant’s obligations. The cost of the ten-
ant build-out will vary considerably depending on the cir-
cumstances, but typically the tenant will negotiate a tenant
allowance (TT Allowance) whereby the landlord will fund a
portion of the improvements. The amount of the security
deposit required by a landlord will depend on the tenant’s
creditworthiness and the measure of risk of performance.
The security deposit is often made by issuance of a letter of
credit.

6.8 Payment for Maintenance and Repair
A tenant will typically pay for common area costs, either
directly or indirectly.

In a ‘gross lease; the rent payable to the landlord is a gross
amount and includes the tenant’s obligations for common
area charges. The landlord will pay the costs and perform
the work associated with common areas, and recover the
charges through the tenant’s payment of rent.

In a ‘net lease, the rent payable is net to the landlord and the
tenant will pay (or reimburse the landlord) for additional
charges comprising common area expenses, typically on
a proportionate basis, based on the square footage of the
leased premises in relation to the building’s total leasable
area.

6.9 Payment for Services, Utilities and
Telecommunications

Utility services are frequently metered separately or sub-
metered for each tenant, particularly in newer properties.
For properties without separate metering, charges may be
included in operating expenses and shared among the ten-
ants. Telecommunications are often handled directly by each
tenant.

6.10 Insuring Real Estate that is the Subject of a
Lease

Typically, the landlord provides for the insurance on the
building and the tenant insures its trade fixtures. The costs
can be handled as described in 6.8 Payment for Mainte-
nance and Repair (in a gross lease, the insurance is included
in the rent; in a net lease, the insurance costs are reimbursed
or paid by the tenant). In a ground lease, the ground lessee
will typically maintain the casualty insurance.

Most casualty occurrences (such as fire) are covered by basic
‘all-risk’ property insurance policies. Special ‘riders, often
with an additional cost, may be needed to cover particular
events such as flood, earthquake or terrorism.

6.11 Restrictions on the Use of Real Estate
The landlord may impose any use restrictions it deems
appropriate.

Real estate use is also regulated by zoning laws administered
at the local level. Zoning regulations vary by jurisdiction, but
often provide for alternate zoning classifications and per-
mitted use, such as residential, office, mixed-use, industrial,
etc. Land use regulation is a highly localized matter. Zoning
regulations may also govern density, setback, height, parking
and other features of a project.

6.12 Tenant’s Ability to Alter or Improve Real
Estate

The parties to a commercial lease may structure rights to
alter the property as they choose and the extent of the land-
lord’s rights to approve a tenant’s alteration scope or design
is one aspect of the negotiation. Typically, the landlord
will impose requirements including approval of plans and
specifications, compliance with law, insurance provisions,
indemnity, prohibition on structural alterations, the right
to approve contractors and the obligation to remove/restore
upon lease expiration.

6.13 Specific Regulations

As noted above, local land use regulations govern the use,
design and construction of any buildings or other improve-
ments. There are also state building codes, which will affect
construction in applicable cases. An architect or engineer
will advise on all such requirements and restrictions.

6.14 Effect of Tenant’s Insolvency
Insolvency is governed largely by the US Bankruptcy Code,
not state law. The Bankruptcy Code overrides any contract
or lease provisions and so lease provisions addressing what
happens in a bankruptcy situation are generally unenforce-
able and of relatively little significance.
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6.15 Forms of Security to Protect Against Tenant’s
Failure to Meet Obligations

The forms of security are the same as with any commercial
payment obligation and include cash security deposit, lease
guarantee and letter of credit.

6.16 Right to Occupy After Termination or
Expiration of Lease

Technically, a tenant does not have a right to continue to
occupy real estate after the expiration or termination of a
lease. If a landlord acquiesces, however, and does not object
to the tenant remaining in the leased premises, and/or con-
tinues to accept rent, the parties will likely be deemed to have
either extended the lease or, at a minimum, continued the
relationship as a tenancy at will.

Commercial leases typically contain a holdover clause indi-
cating that rent increases upon a holdover, often at 125% to
200% of the rent then in effect, and provide that the tenant
is responsible for actual and consequential damages arising
from the holdover.

Under Ohio law, a landlord can evict a tenant by judicial
action upon short notice if the tenant remains in possession
of the leased premises following the expiration of the lease
term.

6.17 Right to Terminate Lease

Under most commercial leases, a landlord may terminate
a lease for nonpayment of rent or other material breach of
lease obligations. Under a lease, the tenant is typically afford-
ed a short grace period for nonpayment of rent and a longer
period (often 30 days after notice) for other nonperform-
ance, such as failure to maintain the property or to operate
in accordance with the lease terms.

6.18 Forced Eviction

A tenant can be evicted prior to the lease expiration date
based on a default. The circumstances in which a landlord
can evict a tenant are typically contained in a written lease;
if a lease is silent on those terms, any material breach of a
lease is valid grounds for eviction.

If a landlord has grounds to evict a tenant, they must file an
eviction complaint in court and appear at an eviction hear-
ing. Depending on the court, these hearings can take place
within a couple of weeks after the filing of the complaint. At
the hearing, the landlord will provide testimony regarding
the tenant’s breach of the lease and why an eviction is neces-
sary. The court will usually rule on the eviction at the hearing
or issue a written decision shortly thereafter. If the court
finds in favor of the landlord, the court then typically gives a
tenant a short timeframe to quit and leave the premises (usu-
ally from two to 14 days). If the tenant does not comply with
that order, the landlord may ask the local sheriff to physically
remove the tenant from the leased premises.
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6.19 Termination by Third Party

Real property may be taken by eminent domain for public
purposes (which is broadly defined) by governmental enti-
ties and certain other authorised entities, such as public
utilities. Under state law, there are procedures for eminent
domain (also referred to as condemnation) to take owner-
ship of property and such procedures typically include the
termination of all leases encumbering the property con-
demned. The condemning authority must pay the fair mar-
ket value of the property being acquired; in the absence of
a negotiated agreement between the government and the
property owner, courts will conduct a trial to determine fair
market value, with each party (government and property
owner) providing property valuation appraisals and expert
witnesses, much like any other trial.

The allocation of condemnation proceeds between landlord
and tenant is subject to the terms as negotiated by the par-
ties in the lease.

7. Construction

7.1 Common Structures Used to Price
Construction Projects

The most common structures used to price construction
projects are cost plus a fee with a guaranteed maximum price
and fixed price. Typical factors considered in analyzing the
pricing methodology are the complexity of the project, time
constraints, the stage of development of design documents
and financing requirements.

7.2 Assigning Responsibility for the Design and
Construction of a Project

Design-Bid-Build

The owner contracts with the design professional to prepare
complete design documents, then retains a single general
contractor (or several trade contractors) to build the project,
based on those design documents. Design-bid-build projects
are typically competitively bid by the owner to multiple con-
tractors to encourage pricing competition. Since the design
documents are complete, a fixed-price bid is commonly
required. During the construction phase, the design profes-
sional reviews the contractor’s work for compliance with the
design documents, and reviews and certifies the contractor’s
pay applications.

Construction Manager-at-Risk

The owner retains a design professional as above but also
retains a construction manager, often through a competi-
tive proposal process, to provide pre-construction services
such as cost estimating, constructability review of the design
documents, bid packaging and schedule consulting. At an
agreed-to stage of the design, the design professional delivers
the interim design documents to the construction manager
for pricing. The construction manager becomes the ‘at-risk
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contractor upon the owner’s acceptance of the construc-
tion manager’s guaranteed maximum price proposal for the
construction work and, as such, guarantees the price and
schedule, and holds all the trade contracts, which are usually
competitively bid by the construction manager. During the
construction phase, the design professional typically reviews
the construction work for compliance with the design docu-
ments, and reviews and certifies the pay applications of the
construction manager-at-risk.

Design-Build

The owner develops project criteria in the form of prelimi-
nary drawings and performance specifications; these docu-
ments may be prepared by the owner’s inhouse design staff
or through a third-party design professional. The ‘criteria
documents’ are then used to solicit bids from design-build
firms to complete the design documents and build the pro-
ject under a single contract with the owner. The design-build
entity may be a single firm (typically a contractor) that sub-
contracts the design work or a separately formed joint ven-
ture or limited liability company that includes a contractor
and a design firm as joint venturers or members.

7.3 Management of Construction Risk

An indemnification from the contractor in favour of the
owner covering claims or damages the owner might suffer
or incur as a result of the contractor’s negligence is typical.
The indemnification is usually coupled with the contrac-
tor’s obligation to add the owner as an additional insured
to the contractor’s commercial general liability policy for
any claims for bodily injury or property damage arising out
of the contractor’s work at the project site. Like many other
states, Ohio has an anti-indemnification statute (ORC §
2305.31), which prevents an owner from requiring a con-
tractor to indemnify the owner for the owner’s negligence.

A construction contract will typically include a general
warranty from the contractor that all items furnished and
installed by the contractor will be new (unless otherwise
specified by the contract documents) and free of defects in
materials and workmanship. The contract will most often
contain a contractual ‘duty to correct’ defective or incom-
plete work within one year of substantial completion,
although it is not unusual for the parties to negotiate a two-
year correction period.

Clauses that waive or limit the overall liability of the con-
tractor or design professional are not unusual in larger con-
tracts and are enforceable if the clause is conspicuous and the
terms are clear and straightforward. Enforceability is deter-
mined on a case-by-case basis and clauses are not enforced
if the breaching party was grossly negligent or if the contract
is shown to be unconscionable.

Consequential damages are often waived by both parties
to the construction or design contract. While ‘no damage

for delay’ clauses are typical, they are strictly construed and
limited by common-law exceptions (eg, fraud or bad faith)
and by ORC § 4113.62, which renders such clauses unen-
forceable if the delay is a proximate result of the owner’s act
or failure to act.

7.4 Management of Schedule-related Risk
Liquidated damages are often imposed in order to assure
timely completion of the project or key milestone dates. They
are enforceable in Ohio if they are not used to penalize a
party. Ohio applies the following three-part test when ana-
lyzing liquidated damages clauses:

« the amount of actual damages would be uncertain or dif-
ficult to prove;

« the amount of liquidated damages is not so “manifestly
unconscionable, unreasonable, and disproportionate” as
to distort the true intention of the parties; and

« the parties intended for the amount set as liquidated
damages to apply in the case of breach.

7.5 Additional Forms of Security to Guarantee a
Contractor’s Performance

Performance and payment bonds are required on public
construction projects (ie, where the owner is a public gov-
ernment agency) with few exceptions, but they are not nor-
mally required by private-party owners on their construc-
tion projects. In rare instances, a private-party owner will
require a letter of credit for some portion of the contract
price (20-40%) in lieu of the bond. Most private-party own-
ers, however, forgo bonds or other financial security instru-
ments to save costs, especially where the contractor has a
proven track record of successful job performance and dem-
onstrates that it has sufficient financial strength to sustain a
major subcontractor default.

7.6 Liens or Encumbrances in the Event of Non-
payment

In the event of non-payment, contractors, subcontractors,
material suppliers, laborers and, in limited circumstances,
design professionals have the right to place a ‘mechanic’s
lien’ on property that the lien claimant worked on or sup-
plied materials for. Ohio’s mechanic’s lien law (Ohio Revised
Code Chapter 1311) specifies the various notice, timing and
filing requirements for the preservation and perfection of a
mechanic’s lien.

Generally, mechanic’s liens are effective from the date of the
recording of a statutory notice of commencement (NOC)
or, in the absence of such recording, the date of first visible
work of labor or the first furnishing of materials or supplies
at the project site. Lien claimants will have priority over a
mortgage filed after the effective date of the mechanic’s lien,
regardless of when the labor, work or furnishing began (ie,
the mechanic’s lien relates back to the recording date of the
NOC or the date of first visible work).
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However, a mortgage that qualifies as a “construction mort-
gage loan” under ORC § 1311.14 has priority over any
mechanic’s liens, even if the mortgage is filed after the NOC
is recorded or the construction commenced. The statute
details the requirements that must be satisfied to obtain
this ‘super-priority’; for example, the construction mort-
gage must contain certain information, it must be used to
finance improvements or pay off prior encumbrances and
the proceeds of the construction loan must be distributed
in the manner dictated in the statute.

Under ORC § 1311.11(C)(1), an owner can ‘bond off” a
mechanic’s lien by filing a petition with the court in the
county where the lien is recorded and by providing a bond,
cash deposit or other reasonable security equal to 1.5 times
the amount of the lien (if the lien is under USD5,000, the
bond must be twice the lien value). A bond is typically used
and, upon approval of the court, is substituted for the secu-
rity of the mechanic’s lien. The bond remains on file with the
court until final disposition of the claim or, if suit is not filed
on the claim, upon expiration of a statutory period.

7.7 Requirements Before Use or Inhabitation

A ‘certificate of occupancy’ is typically required. This docu-
ment certifies compliance with the Ohio Building Code and
the applicable local building codes, and will outline, among
other things, the legal use of the property, the occupant load
and any special conditions relating to the use of the property.
A typical pre-condition to issuing a certificate of occupancy
is sign-off on the completed work by each inspector from the
various divisions of the building department (eg, building,
plumbing, mechanical, electrical, fire prevention, elevator,
health and water pollution control).

8. Tax

8.1 Sale or Purchase of Corporate Real Estate

In Ohio, real estate transfers are subject to a ‘conveyance fee’
or ‘transfer tax, composed of a state component (at USD1
per USD1,000) and a county component (up to USD3 per
USD1,000). The total tax currently ranges from USD1 to
USD4 per USD1,000 in sales price of the real property (land
and improvements), depending on the county in which the
property is located. So, for example, if the tax rate is USD4
per USD1,000 and the sales price is USD1 million, the con-
veyance fee would be USD4,000.

By Ohio statute, the seller/grantor is obliged to pay the tax,
but this is subject to negotiation in each particular transac-
tion.

There are a variety of exemptions available, including certain

related-party transfers involving no consideration. See also
2.10 Taxes Applicable to a Transaction.
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8.2 Mitigation of Tax Liability

To avoid conveyance fee taxes, a transfer of entity interests
may be used, if properly structured. The Ohio legislature is
currently considering proposals to attempt to address this
issue, so indirect transfers may be taxed in the future.

8.3 Municipal Taxes
In Ohio, there is no tax on rents or occupancy.

8.4 Income Tax Withholding for Foreign Investors
Income Tax Withholding for Foreign Investors
Individual investors who are not US residents - ie, who are
not US citizens, do not hold a ‘green card’ or do not spend
substantial time in the USA (foreign investors) — and who
have US-source income that is effectively connected with a
US trade or business are subject to US federal income tax
at graduated tax rates up to 37%. Assuming an IRS Form
1040NR is timely filed, deductions are permitted to reduce
US-source gross income. Foreign investors who realize US-
source investment income (fixed, determinable, annual or
periodical (FDAP) income such as interest, dividends and
rents) are subject to a 30% withholding rate on such FDAP
income, which may be reduced based upon tax treaty provi-
sions, provided the foreign investor furnishes required infor-
mation to the payor on the IRS Form W-8 series.

The rules for foreign corporations are similar in that a for-
eign corporation is subject to a flat 21% tax rate on its US-
source income that is either effectively connected with a US
trade or business, or attributable to a permanent establish-
ment in the USA. Assuming an IRS Form 1120F is timely
filed, deductions are permitted to reduce US-source gross
income.

Likewise, foreign corporations are subject to 30% withhold-
ing on FDAP (subject to treaty reduction). Certain foreign
corporations may also be subject to 30% withholding under
the Foreign Account Tax Compliance Act, if they have not
registered or if required information is not furnished to the
IRS or the foreign investor’s governmental taxing authority.
Finally, foreign corporations are subject to a 30% branch
profit tax for earnings remitted (or deemed remitted) outside
the USA. The 30% branch profit tax rate may be reduced
pursuant to an applicable tax treaty.

Foreign investors and foreign corporations that receive
income allocations passed through from US partnerships,
or that sell US partnership interests, are subject to US with-
holding tax and information reporting on such allocations
or transfers.

Ways to Reduce or Alleviate Such Taxes

Withholding taxes may be reduced based upon the terms
of applicable tax treaties between the USA and the foreign
persons governmental taxing authority. Tax treaties do not
generally provide relief for taxes imposed under the Foreign
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Investment in Real Property Tax Act (FIRPTA) regime (dis-
cussed below).

How Gains from the Disposition of Real Property are
Taxed and how Foreign Investors are Taxed Differently
Pursuant to FIRPTA, gains from the sale of US real property
interests are treated as generating “effectively connected”
US-source income and may be taxed to foreign investors
at a 20% capital gains tax rate (or at graduated rates up to
37%) or to foreign corporations at a 21% tax rate. A foreign
corporation is also subject to the branch profits tax described
above. The buyer must generally withhold 15% of the pur-
chase price to cover the tax liability. The foreign investor or
foreign corporation should file a US tax return (IRS Form
1040NR for individuals and IRS Form 1120F for corpora-
tions) to report the gain or loss and related tax liability, and
the 15% withholding is treated as a payment on the tax liabil-
ity. Depending on the facts, a foreign investor may have to
pay additional US income tax or may be entitled to a refund
of part or all of the withholding tax. In addition, the FIRPTA
rules can apply to the sale of stock of a domestic corporation
that holds substantial real estate.

Exemptions

There are certain exemptions from FIRPTA; for example,
sales of publicly traded stock may be exempt from FIRPTA
in certain cases.
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8.5 Tax Benefits

Non-residential real estate is depreciated on a straight-line
basis over 39 years and residential real estate used in a rental
activity is depreciated on a straight-line basis over 27.5 years.
Certain property is depreciated over 15 years. In some situa-
tions, an affirmative election may have to be made to deduct
expenses.

US entities may leverage real estate on a tax-deferred basis,
but distributions to foreign investors or foreign corporations
may be subject to tax under certain circumstances. Recent
changes to US tax law have largely eliminated certain tax
deferral strategies, including those featuring a so-called
bottom-dollar guarantee.

8.6 Key Changes in Federal Tax Reform

The Tax Cuts and Jobs Act (TCJA) enacted a 20% deduction
from taxable income for qualified business income generated
by pass-through entities such as partnerships, S corporations
and LLCs. The deduction is subject to a limitation based
on wages paid by the pass-through entity and/or on a per-
centage of the unadjusted basis of tangible property used in
the business of the pass-through entity. The deduction also
applies to ordinary dividends from REITs.

The TCJA placed a limit on the deductibility of interest.
Interest deductions are now limited to 30% of the sum of
business interest income and EBITDA (earnings before
interest, taxes, depreciation and amortisation) (2018-2021)
or EBIT (earnings before interest and taxes) (post-2021). An
election out is permitted for any real property trade or busi-
ness, provided the business extends the depreciation term
for its real estate assets.

The TCJA limits tax-deferred like-kind exchanges to real
property only.

Transfers of 50% or more of the capital and profits interest of
a partnership within a twelve-month period will no longer
cause a technical tax termination of the partnership. In the
past, such a technical tax termination closed the partner-
ship’s tax year, cancelled existing tax elections and caused
depreciable lives to be reset.
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